ORDINANCE NO. 10-10

AN ORDINANCE OF THE CITY COMMISSION OF
THE CITY OF KEY WEST, AMENDING CHAPTER
108 OF THE CODE OF ORDINANCES ENTITLED
“PLANNING AND DEVELOPMENT” BY AMENDING
ARTICLE X PART B, LAND DEVELOPMENT
REGULATIONS, BUILDING PERMIT ALLOCATION
AND VESTED RIGHTS, DIVISION 1; AMENDING
SECTION 108-995 PERTAINING TO RENEWAL
OF ALLOCATIONS; AMENDING 108-996
PERTAINING TO BENEFICIAL USE; PROVIDING
FOR SEVERABILITY; PROVIDING FOR REPEAL
OF INCONSISTENT PROVISIONS; PROVIDING
FOR AN EFFECTIVE DATE

WHEREAS, gection 90-517 of the Code of Ordinances
allows the City Commission to amend the text of the land
development regulations in accordance with certain

procedures and criteria; and

WHEREAS, the Planning Department initiated proposed
amendments to the ordinance toO address concerns raised by

the Department of Community Affairs and city staff; and

WHEREAS, pursuant to Section 90-522, the Planning
Board held a noticed public hearing on February 18, 2010,

where, based on the consideration of recommendations by the
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city planner, city attorney, building official and other
information, recommended approval of the proposed

amendments with modifications; and

WHEREAS, the City Commission held a noticed public

May 4, 2010, and a second meeting

meeting on

on May 18, 2010, and in its deliberations considered the

criteria identified in section 90-521 of the Code of

Ordinances; and

WHEREAS, the City determined that the proposed
amendments: are consistent with the Comprehensive Plan; in
conformance with all applicable requireménts of the Code of
Ordinances; are stimulated by changed conditions after the
effective date of the existing regulation; will promote
land use compatibility; will not result in additional
demand on public facilities; will have no impact on the
natural environment; will not negatively impact property
values or the general welfare; will result in more orderly
and compatible land use patterns; and are in the public

interest.

NOW, THEREFORE, BE IT ORDAINED BY THE CITY COMISSION

OF KEY WEST, FLORIDA, AS FOLLOWS:
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Section 1. That section 108-995 of the Code of
Ordinances is hereby amended as follows*:

Sec. 108-995. Reporting Requirements and
Adjustments in residential allocation schedule.

The Administrative Official will provide an annual
report to the Planning Board and City Commission providing
the results of tracking and monitoring requirements and
recommendations for any changes in the allocation by

structure type or intended use. The annual report shall

track all inputs to the system, per Section 108-994, as

well as allocations to the system by structure and use

type.

The table in section 108-994 illustrating the
allocation of building permits by structure type shall be
subject to evaluation by the city commission annually and
the allocation by structure type may be adjusted to
accommodate shifts in supply and demand factors. However,
under no circumstances will the allocations for affordable
housing constitute 1less than 30% of the total ESFU
available for allocation since 1990, nor shall the

transient unit allocation exceed 25% of the ESFU available

[* (Coding: Added language for first reading is

underlined; deleted language is stxruele—through. Added
language for second readlng is double underlined; deleted

language is
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for allocation since 1990. Because transient allocations
have exceeded 25% of the total ESFU, no further new

transient allocations will be made under this system.
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that the City shall reserve a minimum number of units for

beneficial use claims. A determination of the minimum

number of units shall be based wupon available data

illustrating parcels potentially subject to relief pursuant

to section 108-998. Remaining units shall be allocated in

accordance with the Comprehensive Plan and land development

regulations.

Section 2. That section 108-996 of the Code of

Ordinances is hereby amended as follows:
Sec. 108-996 Period of Allocation

Allocations other than those granted for beneficial
use pursuant to Section 108-998 shall be for a one year
period during which time a building permit must be
obtained, unless a longer period is approved by resolution
as part of a development plan, conditional wuse or

development agreement approval. A single one year renewal
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of an allocation may shall be granted by the Administrative
Official prior to the expiration of the allocation. One
extension for a period of 12-months may shall be granted by
the Planning Board provided that the applicant makes
application prior to the expiration of the allocation and

demonstrates reasonable cause for the extension. No further
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eatteoecatien~ Allocations for beneficial

use pursuant to Section 108-998 shall be for a period of

two years during which time a building permit must be

obtained. A single two year extension of a beneficial use

allocation shall be granted by the Administrative Official

prior to the expiration of the allocation. Unused units

will be returned to the system for reallocation.

Section 3: Severability. If any section,
provision, clause, phrase, or application of this Ordinance
is held invalid or unconstitutional for any reason by any

' Language deleted per DCA Final Order No. DCAO9-OR-251
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court of competent Jjurisdiction, the remaining provisions
of this Ordinance shall be deemed severable therefrom and
shall be construed as reasonable and necessary to achieve
the lawful purposes of this Ordinance.

Section 4: All Ordinances or parts of Ordinances
of said City in conflict with the provisions of this
Ordinance are hereby superseded to the extent of such
conflict.

Section 5. Effective Date. This Ordinance shall go
into effect immediately upon its passage and adoption and
authentication by the signature of the presiding officer
and the Clerk of the Commission and approval by the State
Department of Community Affairs pursuant to Chapter 380,
Florida Statutes.

Read and passed on first reading at a regular meeting

held this 4th day of May , 2010.

Read and passed on final reading at a regular meeting

held this 18th day of May , 2010.

Authenticated by the presiding officer and Clerk of

the Commission on 4th day of August , 2010.
Filed with the Clerk on August 4, 2010.

i::%% 4:27"
CRAIG/CATES, MAYOR

CHERYL SMIf&, CITY CLERK
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EXECUTIVE SUMMARY

To: Jim Scholl, City Manager

From: Amy Kimball-Murley, AICP, Planning Director

Meeting Date: May 4, 2010

RE: Building Permit Allocation System Ordinance — Modifications

to Chapter 108, Article X, Building Permit Allocation and Vested
Rights, Code of Ordinances, pursuant to Chapter 90, Article VI,
Division 2, Land Development Regulations, Code of Ordinances,
City of Key West, Florida

ACTION STATEMENT:

Location: Throughout the City.

BACKGROUND: The purpose of this request is to modify two areas of the Building
Permit Allocation System Ordinance: enabling the City Commission to allocate units by
use and type, and addressing the period of beneficial use allocations.

The Building Permit Allocation System (BPAS), commonly known as the Rate of
Growth Ordinance, or “ROGO”, was originally adopted in response to the City’s 1993
Comprehensive Plan and required by a subsequent stipulated settlement agreement
between the City and the Florida Department of Community Affairs in 1996. The purpose
of the BPAS is to ensure that residential growth, including transient growth, does not
exceed the hurricane evacuation capacity of the roadways in the Florida Keys. For
clarification purposes, Section 108-986 defines the term “administrative official”, to
mean the official appointed by the City Manager to administer Article X of Chapter 108.
In this case, the City Manager has designated the City Planner as the administrative
official.

In response to a Writ of Mandamus pertaining to the Southernmost House, the City began
revisions to the Building Permit Allocation System ordinance as part of Zoning in
Progress efforts. A new Building Permit Allocation System Ordinance has been adopted,
and the Department of Community Affairs has issued an order approving the ordinance,
with exception to certain provisions which were found to be inconsistent with the
Comprehensive Plan. One issue, pertaining to the length of time of beneficial use
allocations, requires resolution in order to ensure full implementation of the Building
Permit Allocation System Ordinance. The DCA finding explicitly identified language in
Section 108-996 that was not consistent. This language is shown as cross-out language in
the draft with footnote #1.
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In addition, the City has determined that a clearer process for allocation of units by use
(in addition to structure type) should be addressed through Land Development Regulation
revisions and such revisions were initiated on July 11, 2009.

In order to accomplish necessary revisions to the subject ordinance, the Department
conducted additional research and analysis which will inform the revised ordinance. The
Planning Board recommended approval of the proposed changes in a meeting on
February 18, 2010. Between the Planning Board meeting and City Commission
consideration of the revisions, the City Attorney requested that modest changes be made
to the ordinance. Those changes have been incorporated into the draft ordinance prepared
for City Commission review.

Previous City Actions:

Planning Board Recommendation of Approval: February 18, 2010

Planning Staff Analysis:

Section 90-522 of the Code outlines key review criteria for any changes to the Land
Development Regulations. A review of the proposed ordinance relative to the criteria is
provided below.

Sec. 90-522. Planning Board review of proposed changes in land development
regulations.

(a) The Planning Board, regardless of the source of the proposed change in the
land development regulations, shall hold a public hearing thereon with due public
notice. The Planning Board shall consider recommendations of the city planner, city
attorney, building official and other information submitted at the scheduled public
hearing. The Planning Board shall transmit a written report and recommendation
concerning the proposed change of zoning to the City Commission for official
action. In its deliberations the Planning Board shall consider the criteria stated in
section 90-521.

Collaboration amongst city staff has occurred to modify the Building Permit Allocation
Ordinance. As required by the land development regulations, the Planning Board will
consider the recommended changes at a scheduled public hearing and will transmit a
written report and recommendation concerning the proposed change to the City
Commission for official action, upon reviewing the following criteria:

Sec. 90-521. Criteria for approving amendments to official zoning map.
In evaluating proposed changes to the official zoning map, the city shall consider the
following criteria:
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(1) Consistency with plan. Whether the proposal is consistent with the
comprehensive plan, including the adopted infrastructure minimum levels of service
standards and the concurrency management program.

The proposed changes do not impact the official zoning map or underlying future land
use map designations. They do provide for modifications to the recently adopted Building
Permit Allocation System ordinance, which implements specific policies in the
Comprehensive Plan, as follows:

OBJECTIVE 1-3.12: MANAGING BUILDING PERMIT ALLOCATION. (Cross reference
Policy 5-1.6.4: Building Permit Allocation and Hurricane Evacuation, herein Section XII). The State
of Florida, Monroe County and its municipalities have concluded that: 1) the present hurricane
evacuation clearance time in the Florida Keys is unacceptably high; and 2) based on a continuation
of historic rates of growth within the County incorporated and unincorporated areas; clearance time
will continue to increase.

In order to protect the health and safety of the residents in the Florida Keys, the City of Key West
shall regulate the rate of population growth commensurate with planned increases in evacuation
capacity in order to prevent further unacceptable increases in hurricane evacuation clearance time.
Regulation of the rate of growth will also assist in preventing further deterioration of public facility
service levels. Therefore, in concert with Monroe County and the Cities of Key Colony Beach and
Layton, upon plan adoption, the City shall manage the rate of growth in order to reduce the 1990
hurricane evacuation clearance times of 35 hours to 30 hours by the year 2002 and to 24 hours by the
year 2010. The Florida Keys hurricane evacuation studies (Post, Buckley, Schuh & Jernigan, 1991)
and the "Lower Southeast Florida Hurricane Evacuation Study Update" (US Army Corps of
Engineers, June 1991) provided the basis for the 1990 hurricane evacuation clearance time and also
provide the basis for projecting the targeted evacuation clearance times.

Policy 1-3.12.1: Establishing a Building Permit Allocation Ordinance. Upon plan adoption, the
City of Key West shall adopt a building permit allocation ordinance. The building permit allocation
ordinance shall establish a permit allocation system for managing new permanent and transient
residential development. The permit allocation system shall limit the number of permits issued for
new permanent and transient development to 5,786 units during the period from April 1, 1990 (i.e.,
the starting date used in the 1991 Florida Keys hurricane evacuation study) to September 2002,
including those permitted in Monroe County and in the Cities of Key Colony Beach and Layton.
The City of Key West will permit an estimated total of 1,093 new permanent and transient units
during the period April 1, 1990 to the April 2002. The annual allocation will be ninety-one units
(91) single-family units or an equivalent combination of residential and transient types based on the
equivalency factors established in Policy 1-3.12.3.

However, the above figures for new permanent and transient units and annual allocation may change
should the final methodology used by the local governments involved or the final figures derived
there from differ from those currently employed. By August 1, 1993, the City shall adopt a building
permit allocation ordinance designed to implement the Building permit allocation system presented
in the City of Key West Comprehensive Plan. Similarly, by August 1, 1993, the City shall adopt an
ordinance which shall provide a regulatory system for administering "vested rights" issues. The
regulations shall provide a procedure for vested rights determinations, through hearing or other
procedure containing due process safeguards, and shall address the continuing effect of existing
Judicial, administrative, and executive determinations granting development rights to particular
property owners, as well as (where applicable) the expiration of such rights. The City shall continue
to consider, through periodic amendment of its regulations and procedures, new developments in the
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law of "vested rights” and "takings." When the vested rights of developments have expired, such
developments shall, thereafter, comply with the building permit allocation ordinance.

The building permit allocation ordinance shall contain, inter alia, the following general criteria:

1. Any developments of whatever use classification (residential, transient, commercial, or other)
contained in an approved DRI, approval for which has not expired, shall be considered vested
at the time of remedial plan amendment adoption.

2. Any developments of whatever use classification which have been through all preliminary
City approval procedures and reviews and have obtained all necessary City development
orders, the time for appeal from which by the state land planning agency has expired, and
which have substantially relied upon and acted in furtherance thereof, and which have
commenced construction and are proceeding in good faith and in a timely manner toward
completion, shall be considered vested at the time of remedial plan amendment adoption.

3. Developments which have obtained a final judicial order or decree at the time of the remedial
plan adoption and have complied with all applicable laws and ordinances shall be considered
vested as of said date. The City shall comply with the terms of all judicial orders concerning
vested rights in particular cases.

4. The City may by ordinance institute a hearing procedure for determining the vested rights of
properties not falling under the above provisions. The City may retain an independent hearing
examiner to conduct hearings and make determinations regarding vested rights. There shall be

the right of an appeal to the Circuit Court from the final determination of the City Commission
as provided below.

The Building Permit Allocation Ordinance shall include the following concepts in its procedural
provisions governing determination of vested rights and beneficial use and the effect of such
determinations:

1. A determination of vested rights and beneficial use shall require:

a. An application to be submitted by the applicant to the City Planner within one (1) year after
the effective date of the Comprehensive Plan;

b. The City may appoint a hearing officer or other qualified person or entity who shall give
notice, schedule, and conduct a public hearing on the application;

c. The preparation of a proposed determination including findings of fact and conclusions of
law which shall be submitted to the City Commissioners; and

d. A final determination that shall specify the development rights that are vested or the
beneficial use to which the landowner is entitled, including:

i. The geographic scope of the determination in relation to the total area of the
development site;

ii. The duration of the determination and an expiration date;
ili. The substantive scope of the determination;

iv. The applicability of existing and future City land development regulations;
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v.  verification that construction has commenced and quarterly reporting requirements to
ensure that the development is continuing in good faith; and

vi. Such other limitations and conditions necessary to assure compliance with the
Comprehensive Plan.

2. A determination of vested rights shall be based upon one or more valid, unexpired permits or
approvals issued by the City of Key West prior to the effective date of this Comprehensive Plan.
The determination of vested rights shall be limited to the development expressly contemplated by
said permits or approvals and to those aspects of development which meet the standards and
criteria below cited.

The applicant for a vested rights determination shall have the burden of proving that:

a. The applicant has reasonably relied upon an official act by the City. For the purpose of a
vested rights determination pursuant to this Comprehensive Plan, any of the following may
constitute an official act:

i.  One or more valid, unexpired permits or approvals issued by the City, provided that
the zoning or land use designation of property shall not be deemed to constitute a
permit or approval for the purpose of a determination of vested rights; or

ii. A subdivision plat recorded in the records of the Monroe County Courthouse prior to
June 8, 1993 which fulfills the criteria established in Section 380.05 (18), ES; or

iii. A valid, unexpired building permit issued prior to the effective date of the
Comprehensive Plan; and

b. The applicant, acting in good faith, has incurred such extensive obligations and expenses
that it would be highly inequitable or unjust to affect such rights by requiring the applicant
to now conform to current City Comprehensive Plan and land development regulations.
Substantial changes of position or expenditures incurred prior to the official City act upon
which the vested rights claim is based shall not be considered in making the vested rights
determination; and

c. That the development has commenced and has continued in good faith without substantial
interruption.

Following the effective date of this Comprehensive Plan, landowners with a valid, unexpired
Development of Regional Impact (DRI) approval granted by the City shall be vested, but only with
respect to the portion of the DRI expressly covered by such approval.

3. A vested rights determination shall not preclude the City from subjecting the proposed
development to City land development regulations in effect on the date of the vested rights
determination or adopted subsequent to the vested rights determination unless the
development is shown to be vested with regard to the subject matter addressed by prior
development order and specific requirements pursuant to the procedures and criteria of stated
above in sub-sections (1) and (2).

4. A vested rights determination shall specify an expiration date by which all building permits
necessary for development shall have been issued. The expiration date shall be reasonable and
in no event later than the date specified in the original development order.
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5. Itis the policy of the City of Key West that neither provisions of this Comprehensive Plan nor
the land development regulations shall deprive a property owner of all reasonable economic
use of a parcel of real property which is a lot or parcel of record as of the date of the adoption
of the Comprehensive Plan. Accordingly, the City shall adopt a beneficial use procedure
under which an owner of real property may apply for relief from the literal application of
applicable land use regulations or of this plan when such application would have the effect of
denying all economically reasonable or viable use of that property unless such deprivation is
shown to be necessary to prevent a nuisance under Florida law or in the exercise of the City's
police power to protect the health, safety, and welfare of its citizens. For the purpose of this
policy, all reasonable economic use shall mean the minimum use of the property necessary to
avoid a taking within a reasonable period of time as established by land use case law.

a. The relief to which an owner shall be entitled may be provided through the use of one or a
combination of the following:

1. Granting of a permit for development which shall be deducted from the permit
allocation system;

ii. Granting of use of transferable development rights (TDRs) consistent with the
Comprehensive Plan;

iii. City purchase of all or a portion of the lots or parcels upon which all beneficial use is
prohibited;

iv. Such other relief as the City may deem appropriate and adequate.

The relief granted shall be the minimum necessary to avoid a "taking" of the property under
existing state and federal law.

b. Development approved pursuant to a beneficial use determination shall be consistent with all other objectives and
policies of the Comprehensive Plan and land development regulations unless specifically exempted for such
requirements in the final beneficial use determination.

Policy 1-3.12.2: Building Permit Allocation Ordinance and Affordable Housing. The City
permit allocation system shall require that thirty percent (30%) of all new permanent residential units
be affordable units based on definitions and criteria contained in Policy 3-1.1.3 (Cross reference
Section X1 herein).

Policy 1-3.12.3: Permit Allocation System Ratios by Structure Type. The permit allocation
system shall be sensitive to differing trip generating characteristics of permanent and transient
residential units as well as single-family units, accessory apartment units and multi-family residential
units. The annual allocation shall be ninety-one units (91) single-family units based on the Monroe
County Model. The permit allocation system shall incorporate a series of equivalent single-family
unit (ESFU) values in applying the annual permit allocation threshold established in the building
permit allocation ordinance as hereinafter explained.

The following table illustrating the allocation of building permits by structure type shall be subject to
evaluation by the City Commission every six (6) months and the allocation by structure type may be
adjusted. However, these adjustments shall not cause the transient unit allocation to exceed a
maximum of twenty-five (25) percent of total equivalent single family units. Similarly, adjustments
shall not cause the total base allocation to become inconsistent with the Monroe County hurricane
evacuation model.
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Residential Structure Type Column A Column B Column C
Equivalent  Single-Family | Maximum Annual | Maximum ESFU
Unit Value (ESFU) Allocation By Structure | (Column B/Column A)
Type @
Single-Family 1.00 (a) 32 32
Accessory Apt/SRO 55 () 17 30
Multi-Family 1.00 (¢ 32 32
Transient Unit 58 (d) 10 17
Total NA 91 111

(1) The equivalent single family unit values are predicted on the ratio of the average number of vehicles per unit based
on the 1990 US Census for the respective residential structure types divided by the vehicles per single family units (i.e.,
1.08 vehicles per unit). The computations are as follows:

(a) Single family: 1.8/1.8 = 1.00

(b) Accessory Apt. or Single Room Occupancy (SRO): 1.00/1.80 = .55. The F1. Department of Community Affairs
approved the estimated average vehicles per accessory unit or single reom occupancy (SRO) as one (1) vehicle
per accessory unit or SRO. Cross reference Comprehensive Plan Policy 1-2.1.3.

(¢) Multi-family: 1.8/1.8 =1.00

(d) Transient Unit: Fl, Department of Community Affairs approved .58 as representing a factor consistent with the
traffic generating assumptions of the Monroe County Hurricane Evacuation Model.

(2) The ninety-one (91) units represent the estimated annual City allocation for the period April 1990 to April 2002 or
1093 single family units allocated by County Model divided by 12 equals’ 91 units. The City has assigned weighted
factors to each structure type. The first priority was to ensure that at least thirty-five (35) percent of the total
unweighted units are single family units. Based on past trends, future demands are not anticipated to exceed this
estimate. Secondly, the methodology for projecting total need for accessory units and single room occupancies is
presented in Policy 1-2.1.3 (Cross reference Policy 1-2.1.3 in Section XIII herein). The number of transient units reflect
a preference for preserving housing opportunities for permanent residents as opposed to transient residents since
historical trends indicate an erosion of the permanent housing stock which is largely attributed to conversion of
permanent housing units to transient housing.

Policy 1-3.12.4: Future Evaluation of Residential Permit System. The City of Key West
recognizes that uncertainty exists regarding the number of units potentially vested in the City and
County. Therefore, the City shall coordinate with Monroe County and the Cities of Layton and Key
Colony Beach in re-evaluating the hurricane model assumptions, its policy implications, and the
allocation of permits between jurisdictions. By September 1993, the City shall enter into an
interlocal agreement with these jurisdictions to address further refinements to the model and permit
allocation methodology.

Policy 1-3.12.5: Building Permit Allocation System. The designation of Future Land Use
Classifications which allow residential densities within the Truman Waterfront Parcel does not in
itself provide any allocation of units through the Building Permit Allocation System for that area. In
order to facilitate redevelopment of the Truman Waterfront Parcel, equivalent single-family unit
values and associated development rights may be transferred from any where within the city to land
use classifications within the Truman Waterfront Parcel which allow residential development. This is
not a transfer of density; rather, it pertains to the transfer of units which are allocated or vested in
accordance with the Building Permit Allocation Ordinance. Any density associated with the unit
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host site will remain on that site; however, once the unit is transferred, the density on the host site
cannot be developed until units are allocated through the Building Permit Allocation Ordinance. The
City Manager or his designee shall maintain records of the transfer of units under this provision.

(2) Conformance with requirements. Whether the proposal is in conformance with
all applicable requirements of the Code of Ordinances.

The proposed modifications appear consistent with all applicable requirements of the
Code.

(3) Changed conditions. Whether, and the extent to which, land use and
development conditions have changed since the effective date of the existing
regulations, and whether such changes support or work against the proposed
rezoning,

The underlying need for a Building Permit Allocation System remains the same as it did
when the Comprehensive Plan was originally adopted. However, clarifications and
modifications to the ordinance are required for full implementation.

(4) Land use compatibility. Whether, and the extent to which, the proposal would
result in any incompatible land uses, considering the type and location of uses
involved.

This proposal does not impact land use classifications; therefore, this provision is not
applicable.

(5) Adequate public facilities. Whether, and the extent to which, the proposal would
result in demands on public facilities and services, exceeding the capacity of such
facilities and services, existing or programmed, including transportation, water and
wastewater services, solid waste disposal, drainage, recreation, education,
emergency services, and similar necessary facilities and services. Rezoning does not
constitute a concurrency determination, and the applicant will be required to obtain
a concurrency determination pursuant to chapter 94.

The proposed ordinance modifications affect the allocation of residential units and do not
impact concurrency determinations or other public facility determinations in the
Comprehensive Plan and Land Development Regulations. All development and
redevelopment must comply with those regulations.

(6) Natural environment. Whether, and to the extent to which, the proposal would
result in adverse impacts on the natural environment, including consideration of
wetlands protection, preservation of groundwater aquifer, wildlife habitats, and
vegetative communities.

The proposed ordinance modifications relate to the allocation of residential units and do
not impact existing natural resource protection regulations.
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(7) Economic effects. Whether, and the extent to which, the proposal would
adversely affect the property values in the area or the general welfare.

Any economic impacts associated with the management of building permit allocations
occurred relative to the 1993 Comprehensive Plan and stipulated settlement agreement,
and implementing regulations which were initially approved by the City Commission.
Limited revisions to the ordinance are not expected to have any impact on property
values or the general welfare of the City.

(8) Orderly development. Whether the proposal would result in an orderly and
compatible land use pattern. Any negative effects on such pattern shall be
identified.

This modification is not expected to have any new impact on existing land use patterns.

(9) Public interest; enabling act. Whether the proposal would be in conflict with the
public interest, and whether it is in harmony with the purpose and interest of the
land development regulations in this subpart B and the enabling legislation.

The proposed revisions to the Building Permit Allocation System ordinance are integral
to the City’s existing Comprehensive Plan and growth management approach.

(10) Other matters. Other matters which the Planning Board and the City
Commission may deem appropriate.

Modifications to the Building Permit Allocation System are necessary to clarify
provisions of the system. Further changes are also expected as part of long overdue
updates to the Comprehensive Plan.

PROCESS
After the Planning Board recommends changes to the City Commission, the ordinance
will require two City Commission readings for adoption. Absent any appeals, the
ordinance will be rendered to the DCA, who will have 60 days to issue an order of
consistency.

Options/Advantages/Disadvantages:

Option 1: Approve the proposed amendments to the ordinance.
1. Consistency with the City’s Strategic Plan, Vision, and Mission:

The City’s Strategic Plan, Vision, and Mission do not address issues
pertinent to this request.
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2. Financial Impact:

There is no direct financial impact to the City if the amendments are made,
however the ordinance provides a measure for administrative relief should
the City be subject to a “takings” claim.

Option 2: Do not approve the amendments to the ordinance.
1. Consistency with the City’s Strategic Plan, Vision, and Mission:

The City’s Strategic Plan, Vision, and Mission do not address issues
pertinent to this request.

2. Financial Impact:

There is no direct financial impact to the City if the amendments are made,
however, without a system in place for beneficial use allocations, the City
could be subject to other forms of administrative relief in the event of a
“takings” claim.

Recommendation

The Planning Department recommends approval of Option 1.

KALDR Amendments\BPAS Amendment\Revisions to BPAS LDR Amendment CC Executive Summary
4-6-10.doc
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RESOLUTION NUMBER 2010-005

A RESOLUTION OF THE KEY WEST PLANNING BOARD
RECOMENDING APPROVAL OF AMENDMENTS TO PART
B, LAND DEVELOPMENT REGULATIONS, CHAPTER 108,
ARTICLE X, BUILDING PERMIT ALLOCATION AND
VESTED RIGHTS, DIVISION 1, SECTIONS 108-995 AND 108-
996 OF THE CODE OF ORDINANCES; AND PROVIDING AN

EFFECTIVE DATE.
WHEREAS, City staff initiated amendments to the ordinance to address the State of Florida
Department of Community Affairs Final Order Number 09-OR-251 which found in part that that
provisions related to the length of time of beneficial use allocations were inconsistent with the City

of Key West Area of Critical State Concern principles for guiding development; and

WHEREAS, City staff also addressed aspects of the ordinance enabling the City

Commission to reserve available building permit allocation system units for beneficial use; and

WHEREAS, the Planning Board held a noticed public hearing on January 28, 2010, where

the Board considered draft amendments to the ordinance and discussed potential areas of

clarification and revisions: and

WHEREAS, the Planning Board held a noticed public hearing on February 18, 2010, where
based on the consideration of recommendations by the city planner, city attorney, building official

and other information, the Board recommended approval of the proposed amendments; and
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WHEREAS., the Planning Board determined that the proposed amendments: are consistent
with the Comprehensive Plan; in conformance with all applicable requirements of the Code of
Ordinances; are stimulated by changed conditions after the effective date of the existing regulation;
will promote land use compatibility; will not result in additional demand on public facilities; will
have no impact on the natural environment; will not negatively impact property values or the general

welfare; will result in more orderly and compatible land use patterns; and are in the public interest.

BE IT RESOLVED by the Planning Board of the City of Key West, Florida:

Section 1. That the above recitals are incorporated by reference as if fully set forth herein.

Section 2. That AMENDMENTS TO PART B, LAND DEVELOPMENT REGULATIONS _
CHAPTER 108, ARTICLE X, BUILDING PERMIT ALLOCATION AND VESTED RIGHTS,
DIVISION 1, SECTIONS 108-995 AND 108-996 OF THE CODE OF ORDINANCES are hereby

recommended for approval; a copy of the recommended modifications to the code is attached.

Section 3. This Resolution shall go into effect immediately upon its passage and adoption

and authentication by the signatures of the presiding officer and the Clerk of the Commission.
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Read and passed at a regular meeting held this 18th day of February 2010.

Authenticated by the Chairman of the Planning Board and the Planning Director.

D Mty 4,2010

Richard Kliténick, Chairman Date
Key West Planning Board

Attest:
% %% Muen 2, 20/0
Amy Kimball-Murley, AICP Date

Planning Director

Filed with the Clerk:

Choild dmcth 3-9-(0

Cheryl Smith, City Clerk Date
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ORDINANCE NO.,

AN ORDINANCE OF THE CITY COMMISSION OF
THE CITY OF KEY WEST, APPROVING
AMENDMENTS TO PART B, LAND
DEVELOPMENT REGULATIONS, CHAPTER 108,
ARTICLE X, BUILDING PERMIT ALLOCATION
AND VESTED RIGHTS, DIVISION 1, SECTIONS
108-995 AND 108-996 OF THE CODE OF
ORDINANCES; AND PROVIDING AN EFFECTIVE

DATE.

WHEREAS, Section 90-517 of the Code of Ordinances allows the City
Commission to amend the text of the land development regulations in accordance with
certain procedures and criteria; and

WHEREAS, the Planning Department initiated proposed amendments to the
ordinance to address concerns raised by the Department of Community Affairs and city
staff; and o

WHEREAS, pursuant to Section 90-522, the Pla.nﬁing Board held a noticed
public hearing on February 18, 2010, where based on the consideration of
recommendations by the City planner, city attorney, building official and other
information recommended approval of the proposed amendments with modifications; and

WHEREAS, the City Commission held a noticed public hearing on
and a second meeting on and in its deliberations considered the criteria
identified in section 90-521 of the Code of Ordinances; and

WHEREAS, the City determined that the proposed amendments: are consistent
with the Comprehensive Plan; in conformance with all applicable requirements of the

Code of Ordinances; are stimulated by changed conditions after the effective date of the

Planning Board February 18, 2010
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existing regulation; will promote land use compatibility; will not result in additional
demand on public facilities; will have no impact on the natural environment; will not

negatively impact property values or the general welfare; will result in more orderly and

compatible land use patterns; and are in the public interest.

NOW THEREFORE, BE IT RESOLVED BY THE CITY COMISSION OF

KEY WEST, FLORIDA, AS FOLLOWS:

Section 1. That Section 108-995, Chapter 108, Article X, is hereby

amended as follows:
Sec. 108-995. Reporting Requirements and Adjustments in residential allocation

schedule.

The Administrative Official will provide an annual report to the Planning Board and City
Commission providing the results of tracking and monitoring requirements and
recommendations for any changes in the allocation by structure type or intended use. The
annual report shall track all inputs to the system, per Section 108-994, as well as

allocations to the system by structure and use type.

The table in section 108-994 illustrating the allocation of building permits by structure
type shall be subject to evaluation by the city commission annually and the allocation by
structure type may be adjusted to accommodate shifts in supply and demand factors.
However, under no circumstances will the allocations for affordable housing constitute
less than 30% of the total ESFU available for allocation since 1990, nor shall the transient
unit allocation exceed 25% of the ESFU available for allocation since 1990. Because
transient allocations have exceeded 25% of the total ESFU, no further new transient

allocations will be made under this system. Provided, however, that the City shall

reserve adequate units for beneficial use claims based on available vacant lot information

compiled by the Planning Department as a first priority in unit reservation and allocation.

February 18, 2010

Planning Board
BPAS Ordinance Amendments

Page 2 of 4



Section 2. That Section 108-996, C hapter 108, Article X, is hereby

amended as follows:

Sec. 108-996 Period of Allocation
Allocations other than those granted for beneficial use pursuant to Section 108-998 shall

be for a one year period during which time a building permit must be obtained, unless a
longer period is approved by resolution as part of a development plan, conditional use or
development agreement approval. A single one year rencwal of an allocation may-shall
be granted by the Administrative Official prior to the expiration of the allocation. One
extension for a period of 12-months may shall be granted by the Planning Board provided
that the applicant makes application prior to the expiration of the allocation and
demonstrates reasonable cause for the extension. No further extensions can be granted.
Allocations for beneficial use pursuant to Section 108-998 shall be for a period of five
two years during which time a building permit must be obtained. A single two year
extension of a beneficial use allocation may—shall be granted by the Administrative

Official prior to the expiration of the allocation, Unused units will be returned to the

system for reallocation.

Section 3: Severability. If any section, provision, clause, phrase, or
application of this Ordinance is held invalid or unconstitutional for any reason by any
court of competent jurisdiction, the remaining provisions of this Ordinance shall be

deemed severable therefrom and shall be construed as reasonable and necessary to

achieve the lawful purposes of this Ordinance.

Section 4, Effective Date. This Ordinance shall become effective
immediately upon approval by the State Department of Community Affairs pursuant to

Chapter 380, Florida Statutes.

Read and passed on first reading at a regular meeting held this day of

Planning Board February 18, 2010
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. 2010.

Read and passed on final reading at a regular meeting held this day of

, 2010.

Authenticated by the presiding officer and Clerk of the Commission on day

of , 2010.

CRAIG CATES, MAYOR

&w&u/w g-5-(0

CHERYL SMITH} CITY CLERK

KALDR Amendments\BPAS Amendment\BPAS Amendment Ordinance - Beneficial Use.doc
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Read and passed on first reading at a regular meeting held this - day of

, 2010.

Read and passed on final reading at a regular meeting held this __ day of

, 2010.

Authenticated by the presiding officer and Clerk of the Commission on day

of , 2010,

CRAIG CATES, MAYOR
ATTEST:

CHERYL SMITH, CITY CLERK

KALDR Amendments\BPAS Amendment\BPAS Amendment Ordinance - Beneficial Use.doc
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THE CITY OF KEY WEST
PLANNING BOARD

Staff Report
To: Chairman and Planning Board Members
From: Amy Kimball-Murley, AICP, Planning Director
Meeting Date: February 18, 2010
Agenda Item: Building Permit Allocation System Ordinance - Modifications

to Chapter 108, Article X, Building Permit Allocation and Vested
Rights, Code of Ordinances, pursuant to Chapter 90, Article VI,
Division 2, Land Development Regulations, Code of Ordinances,
City of Key West, Florida

Background

The purpose of this request is to modify two areas of the Building Permit Allocation
System Ordinance: enabling the City Commission to allocate units by use and type, and
addressing the period of beneficial use allocations.

The Building Permit Allocation System (BPAS), commonly known as the Rate of Growth
Ordinance, or “ROGO”, was originally adopted in response to the City’s 1993
Comprehensive Plan and required by a subsequent stipulated settlement agreement
between the City and the Florida Department of Community Affairs in 1996. The
purpose of the BPAS is to ensure that residential growth, including transient growth,
does not exceed the hurricane evacuation capacity of the roadways in the Florida Keys.
For clarification purposes, Section 108-986 defines the term “administrative official”, to
mean the official appointed by the City Manager to administer Article X of Chapter 108.
In this case, the City Manager has designated the City Planner as the administrative

official.

In response to a Writ of Mandamus pertaining to the Southernmost House, the City
began revisions to the Building Permit Allocation System ordinance as part of Zoning in
Progress efforts. A new Building Permit Allocation System Ordinance has been adopted,
and the Department of Community Affairs has issued an order approving the
ordinance, with exception to certain provisions which were found to be inconsistent
with the Comprehensive Plan. One issue, pertaining to the length of time of beneficial
use allocations, requires resolution in order to ensure full implementation of the
Building Permit Allocation System Ordinance. Further, the City has determined that a
clearer process for allocation of units by use (in addition to structure type) should be
addressed through Land Development Regulation revisions and such revisions were

initiated on July 11, 2009.
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In order to accomplish necessary revisions to the subject ordinance, the Department
conducted additional research and analysis which will inform the revised ordinance.
Review Criteria: Section 90-522 of the Code outlines key review criteria for any changes
to the Land Development Regulations. A review of the proposed ordinance relative to
the criteria is provided below.

Sec. 90-522. Planning board review of proposed changes in land development
regulations.

(@) The planning board, regardless of the source of the proposed change in the land
development regulations, shall hold a public hearing thereon with due public notice.
The planning board shall consider recommendations of the city planner, city attorney,
building official and other information submitted at the scheduled public hearing.
The planning board shall transmit a written report and recommendation concerning
the proposed change of zoning to the city commission for official action. In its
deliberations the planning board shall consider the criteria stated in section 90-521.

Collaboration amongst city staff has occurred to modify the Building Permit Allocation
Ordinance. As required by the land development regulations, the planning board will
consider the recommended changes at a scheduled public hearing and will transmit a
written report and recommendation concerning the proposed change to the city
commission for official action, upon reviewing the following criteria:

Sec. 90-521. Criteria for approving amendments to official zoning map.
In evaluating proposed changes to the official zoning map, the city shall consider the

following criteria:

(1) Consistency with plan. Whether the proposal is consistent with the
comprehensive plan, including the adopted infrastructure minimum levels of service

standards and the concurrency management program.

The proposed change does not impact the official zoning map or underlying future land
use map designations. It does provide for modifications to the recently adopted Building
Permit Allocation System ordinance, which implements specific policies in the
Comprehensive Plan, as follows:

OBJECTIVE 1-3.12: MANAGING BUILDING PERMIT ALLOCATION. (Cross reference
Policy 5-1.6.4: Building Permit Allocation and Hurricane Evacuation, herein Section XII). The State
of Florida, Monroe County and its municipalities have concluded that: 1) the present hurricane
evacuation clearance time in the Florida Keys is unacceptably high: and 2) based on a continuation
of historic rates of growth within the County incorporated and unincorporated areas: clearance time
will continue to increase.

In order to protect the health and safety of the residents in the Florida Keys, the City of Key West
shall regulate the rate of population growth commensurate with planned increases in evacuation
capacity in order 1o prevent further unacceptable increases in hurricane evacuation clearance time.
Regulation of the rate of growth will also assist in preventing further deterioration of public facility
service levels. Therefore. in concert with Monroe County and the Cities of Key Colony Beach and
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Layton, upon plan adoption, the City shall manage the rate of growth in order to reduce the 1990
hurricane evacuation clearance times of 35 hours to 30 hours by the year 2002 and t0 24 hours by the
year 2010. The Florida Keys hurricane evacuation studies (Post, Buckley, Schuh & Jernigan, 1991)
and the "Lower Southeast Florida Hurricane Evacuation Study Update” (US Army Corps of
Engineers, June 1991) provided the basis for the [990 hurricane evacuation clearance time and also
provide the basis for projecting the targeted evacuation clearance times.

Policy 1-3.12.1: Establishing a Building Permit Alocation Ordinance. Upon plan adoption, the
City of Key West shall adopt a building permit allocation ordinance. The building permit allocation
ordinance shall establish a permit allocation system for managing new permanent and fransient
residential deveiopment. The permit allocation system shall limit the number of permits issued for
new permanent and transient development to 5,786 units during the period from April 1, 1990 (ie.,
the starting date used in the 1991 Florida Keys hurricane evacuation study) to September 2002,
including those permitted in Monroe County and in the Cities of Key Colony Beach and Layton.
The City of Key West will permit an estimated total of 1,093 new permanent and transient units
during the period April 1, 1990 to the April 2002, The annual allocation will be ninety-one units
(91) single-family units or an equivalent combination of residential and transient types based on the
equivalency factors established in Policy 1-3.12.3.

However, the above figures for new permanent and wransient units and annual allocation may change
should the final methodology used by the local governments involved or the final figures derived
there from differ from those currently employed. By August 1, 1993, the City shall adopt a building
permit allocation ordinance designed to implement the Building permit allocation system presented
in the City of Key West Comprehensive Plan, Similarly, by August 1, 1993, the City shall adopt an
ordinance which shall provide a regulatory system for administering "vested rights” issues. The
regulations shall provide a procedure for vested rights determinations, through hearing or other
procedure containing due process safeguards, and shall address the continuing effect of existing
judicial, administrative, and executive determinations granting development rights to particular
property owners, as well as (where applicable) the expiration of such rights. The City shall continue
to consider, through periodic amendment of its regulations and procedures, new developments in the
law of “vested rights” and “takings." When the vested rights of developments have expired, such
developments shall, thereafter, comply with the building permit allocation ordinance.

The building permit allocation ordinance shall contain, inter alia, the following general criteria:

L. Any developments of whatever use classification (residential, transient, commercial, or other)
contained in an approved DRI, approval for which has not expired, shall be considered vested

at the time of remedial plan amendment adoption.

2 Any developments of whatever use classification which have been through all preliminary
City approval procedures and reviews and have obtained all necessary City development
orders, the time for appeal from which by the state land planning agency has expired, and
which have substantially relied upon and acted in furtherance thereof, and which have
commenced construction and are proceeding in good faith and in a timely manner toward
completion. shall be considered vested at the time of remedial plan amendment adoption.

3. Developments which have obtained a final judicial order or decree at the time of the remedial
plan adoption and have complied with all applicable laws and ordinances shall be considered
vested as of said date. The City shall comply with the terms of all judicial orders concerning
vested rights in particular cases.

4. The City may by ordinance institute a hearing procedure for determining the vested rights of
properties not falling under the above provisions. The City may retain an independent hearing
examiner to conduct hearings and make determinations regarding vested rights. There shall be
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the right of an appeal to the Circuit Court from the final determination of the City Commission
as provided below.

The Building Permit Allocation Ordinance shalf include the following concepts in its procedural
provisions governing determination of vested rights and beneficial use and the effect of such

determinations:

l. A determination of vested rights and beneficial use shall require:

a. An application to be submitted by the applicant to the City Planner within one (1) year after
the effective date of the Comprehensive Plan;

b. The City may appoint a hearing officer or other qualified person or entity who shall give
notice, schedule, and conduct a public hearing on the application:

c. The preparation of a proposed determination including findings of fact and conclusions of
law which shall be submitted to the City Commissioners: and

d. A final determination that shall specify the development rights that are vested or the
beneficial use to which the landowner is entitled, including:

i

vi.

The geographic scope of the determination in relation to the total area of the
development site;

The duration of the determination and an expiration date;

iii. The substantive scope of the determination:

The applicability of existing and future City land development regulations;

verification that construction has commenced and quarterly reporting requirements to
ensure that the development is continuing in good faith; and

Such other limitations and conditions necessary to assure compliance with the
Comprehensive Plan.

2. A determination of vested rights shall be based upon one or more valid, unexpired permits or
approvals issued by the City of Key West prior to the effective date of this Comprehensive Plan,
The determination of vested rights shall be limited to the development expressly contemplated by
said permits or approvals and to those aspects of development which meet the standards and

criteria below cited.

The applicant for a vested rights determination shall have the burden of proving that:

Page 4 of 9
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a. The applicant has reasonably relied upon an official act by the City. For the purpose of a
vested rights determination pursuant to this Comprehensive Plan, any of the following may
constitute an official act:

One or more valid, unexpired permits or approvals issued by the City. provided that
the zoning or land use designation of property shall not be deemed to constitute a
permit or approval for the purpose of a determination of vested ri ghts; or

A subdivision plat recorded in the records of the Monroe County Courthouse prior to
June 8, 1993 which fulfills the criteria established in Section 380.05 (18), ES; or
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iii. A valid, unexpired building permit issued prior to the effective date of the
Comprehensive Plan: and

b. The applicant, acting in good faith. has incurred such extensive obligations and expenses
that it would be highly inequitable or unjust to affect such rights by requiring the applicant
to now conform to current City Comprehensive Plan and land development regulations.
Substantial changes of position or expenditures incurred prior to the official City act upon
which the vested rights claim is based shall not be considered in making the vested rights
determination; and

c. That the development has commenced and has continued in good faith without substantial
interruption.

Following the effective date of this Comprehensive Plan, landowners with a valid, unexpired
Development of Regional Impact (DRI) approval granted by the City shall be vested, but only with
respect to the portion of the DRI expressly covered by such approval.

3.

Page 50f 9

A vested rights determination shall not preclude the City from subjecting the proposed
development to City land development regulations in effect on the date of the vested rights
determination or adopted subsequent to the vested rights determination unless the
development is shown to be vested with regard to the subject matter addressed by prior
development order and specific requirements pursuant to the procedures and criteria of stated
above in sub-sections (1) and (2).

A vested rights determination shall specify an expiration date by which all building permits
necessary for development shall have been issued. The expiration date shall be reasonable and
in no event later than the date specified in the original development order.

It is the policy of the City of Key West that neither provisions of this Comprehensive Plan nor
the land development regujations shall deprive a property owner of all reasonable economic
use of a parcel of real property which is a lot or parcel of record as of the date of the adoption
of the Comprehensive Plan. Accordingly, the City shall adopt a beneficial use procedure
under which an owner of real property may apply for relief from the literal application of
applicable land use regulations or of this plan when such application would have the effect of
denying all economically reasonable or viable use of that property unless such deprivation is
shown to be necessary to prevent a nuisance under Florida law or in the exercise of the City's
police power to protect the health, safety, and welfare of its citizens, For the purpose of this
policy. all reasonable economic use shall mean the minimum use of the property necessary to
avoid a taking within a reasonable period of time as established by land use case law.

a. The relief to which an owner shall be entitled may be provided through the use of one or a
combination of the following:

i.  Granting of a permit for development which shall be deducted from the permit
allocation system;

it. Granting of use of transferable development rights (TDRs) consistent with the
Comprehensive Plan:

iit. City purchase of all or a portion of the lots or parcels upon which all beneficial use is
prohibited;

v, Such other relief as the City may deem appropriate and adequate.
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The relief granted shall be the minimum fecessary to avoid a "tking” of the property under
existing state and federal law.

b. Development approved pursuant 10 a beneficial use determination shall be consistent with all other objectives and
policies of the Comprehensive Plan and land development regulations unless specifically exempted for such
tequirements in the final beneficial use determination.

Policy 1-3.12.2: Building Permit Allocation Ordinance and Affordable Housing. The City
permit allocation system shall require that thirty percent (30%}) of alt new permanent residential units
be affordable units based on definitions and criteria contained in Policy 3-1.1.3 (Cross reference

Section XI herein).

Policy 1-3.12.3: Permit Allocation System Ratios by Structure Type. The permit allocation
system shall be sensitive to differing trip generating characteristics of permanent and transient
residential units as well as single-family units, accessory apartment units and multi-family residential
units. The annual allocation shall be ninety-one units (91) single-family units based on the Monroe
County Model. The permit allocation system shall incorporale a series of equivalent single-family
unit (ESFU) values in applying the annual permit allocation threshold established in the building
permit allocation ordinance as hereinafter explained.

The following table illustrating the allocation of building permits by structure type shall be subject to
evaluation by the City Commission every six (6) months and the allocation by structure type may be
adjusted. However, these adjustments shall not cause the transient unit allocation to exceed a
maximum of twenty-five (25) percent of total equivalent single family units. Similarly, adjustments
shall not cause the total base allocation to become inconsistent with the Monroe County hurricane

evacuation model.
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Residential Structure Type Column A Column B Column C
Equivalent Single-Family Muximum Annual Maximum ESFU
Unit Value (ESFUY * Allocation By Structure (Column B/Column A)
Type
Single-Family 1.00 (a) 32 32
Accessory Apt/SRO 55(b) 17 30
Multi-Family 1.00 (¢) 32 32
Transient Unit 58 (d) 10 17
Total NA 91 1

(1)The equivalent single family unit values are predicted on the ratio of the average number of vehicles per unit based
on the 1990 US Census for the respective residential structure types divided by the vehicles per single family units ¢.e.,
1.08 vehicles per unit). The computations are as follows:

(a) Single family: 1.8/1.8 = 1.00

() Accessory Apt. or Single Room Occupancy (SRO): 1.00/1.80 = .55. The Fl. Department of Community Affairs
approved the estimated average vehicles per accessory unit or single room accupancy (SRO) as one (1) vehide
per accessory unit or SRO. Cross reference Comprehensive Plan Policy 1-2.1.3.

(¢) Multi-family: 1.8/1.8=1.00

(d) Transient Unit: F1, Department of Community Affairs approved .58 as representing a factor consistent with the
traffic generating assumptions of the Monroe County Hurricane Evacuation Model.

(2) The ninety-one (91) units represent the estimated annual City allocation for the period April 1990 to April 2002 or
1093 single family onits allocated by Coanty Model divided by 12 equals’ 91 units, The City has assigned weighted
factors to each structure type. The first priority was to ensure that at least thirty-five (35) percent of the total
unweighted units are single family units. Based on past trends, future demands are not anticipated to exceed this
estimate. Secondly, the methodology for projecting total need for accessory units and single room occupancies is
presented in Policy 1-2.1.3 (Cross reference Policy 1-2.1.3 in Section XII herein), The number of transient units reflect
a preference for preserving housing opportunities for permanent residents as opposed to transient residents since
historical trends indicate an erosion of the permanent housing stock which is largely attributed to conversion of
permanent housing units to transient housing.

Policy 1-3.12.4: Future Evaluation of Residential Permit System. The City of Key West
recognizes that uncertainty exists regarding the number of units potentially vested in the City and
County. Therefore, the City shall coordinate with Monroe County and the Cities of Layton and Key
Colony Beach in re-evaluating the hurricane model assumptions, its policy implications, and the
allocation of permits between jurisdictions. By September 1993, the City shall enter into an
interlocal agreement with these Jurisdictions to address further refinements to the model and permit

allocation methodology.

Policy 1-3.12.5: Building Permit Allocation System. The designation of Future Land Use
Classifications which allow residential densities within the Truman Waterfront Parcel does not in
itself provide any allocation of units through the Building Permit Allocation System for that area. In
order to facilitate redevelopment of the Truman Waterfront Parcel, equivalent single-family unit
values and associated development rights may be transferred from any where within the city to land
use classifications within the Truman Waterfront Parcel which allow residential development. This is
not a transfer of density: rather, it pertains to the transfer of units which are allocated or vested in
accordance with the Building Permit Allocation Ordinance. Any density associated with the unit

February 18, 2010
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host site will remain on that site; however, once the unit is transferred, the density on the host site
cannot be developed until units are allocated through the Building Permit Allocation Ordinance. The
City Manager or his designee shall maintain records of the transfer of units under this provision.

(2) Conformance with requirements. Whether the proposal is in conformance with all
applicable requirements of the Code of Ordinances.

The proposed modifications appear consistent with all applicable requirements of the
Code.

(3) Changed conditions. Whether, and the extent to which, land use and development
conditions have changed since the effective date of the existing regulations, and
whether such changes support or work against the proposed rezoning.

The underlying need for a Building Permit Allocation System remains the same as it did
when the Comprehensive Plan was originally adopted. However, clarifications and
modifications to the ordinance are required for full implementation.

(4) Land use compatibility. Whether, and the extent to which, the proposal would
result in any incompatible land uses, considering the type and location of uses

involved.

This proposal does not impact land use classifications; therefore, this provision is not
applicable.

(5) Adequate public facilities. Whether, and the extent to which, the proposal would
result in demands on public facilities and services, exceeding the capacity of such
facilities and services, existing or programmed, including transportation, water and
wastewater services, solid waste disposal, drainage, recreation, education, emergency
services, and similar necessary facilities and services. Rezoning does not constitute a
concurrency determination, and the applicant will be required to obtain a concurrency
determination pursuant to chapter 94

The proposed ordinance modifications affect the allocation of residential units and do
not impact concurrency determinations or other public facility determinations in the
Comprehensive Plan and Land Development Regulations. All development and
redevelopment must comply with those regulations.

(6) Natural environment. Whether, and to the extent to which, the proposal would
result in adverse impacts on the natural environment, including consideration of
wetlands protection, preservation of groundwater aquifer, wildlife habitats, and

vegetative communities.

The proposed ordinance modifications relate to the allocation of residential units and do
not impact existing natural resource protection regulations.

(7)  Economic effects. Whether, and the extent to which, the proposal would adversely
affect the property values in the area or the general welfare.
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Any economic impacts associated with the management of building permit allocations
occurred relative to the 1993 Comprehensive Plan and stipulated settlement agreement,
and implementing regulations which were initially approved by the City Commission.
Limited revisions to the ordinance are not expected to have any impact on property
values or the general welfare of the City.

(8) Orderly development. Whether the proposal would result in an orderly and
compatible land use pattern. Any negative effects on such pattern shall be identified.

This modification is not expected to have any new impact on existing land use patterns.

(9) Public interest; enabling act. Whether the proposal would be in conflict with the
public interest, and whether it is in harmony with the purpose and interest of the land
development regulations in this subpart B and the enabling legislation.

The proposed revisions to the Building Permit Allocation System ordinance are integral
to the City’s existing Comprehensive Plan and growth management approach.

(10) Other matters. Other matters which the planning board and the city commission
may deem appropriate.

Modifications to the Building Permit Allocation System are necessary to clarify
provisions of the system. Further changes are also expected as part of long overdue

updates to the Comprehensive Plan.

PROCESS
After the Planning Board recommends changes to the City Commission, the ordinance

will require two City Commission readings for adoption. Absent any appeals, the
ordinance will be rendered to the DCA, who will have 60 days to issue an order of

consistency.

RECOMMENDATION
The Planning Department recommends consideration and approval of the draft

amendments to the Building Permit Allocation ordinance modifications.

K:ALDR Amendments\BPAS Amendment\Revisions to BPAS LDR Amendment Draft
Staff Report 2-18-10 PB.doc
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DCA Final Order No.: DCA09-0OR-251

STATE OF FLORIDA
DEPARTMENT OF COMMUNITY AFFAIRS

Inre: LAND DEVELOPMENT
REGULATIONS ADOPTED BY
CITY OF KEY WEST ORDINANCE

NO. 09-07

FINAL ORDER
The Department of Community Affairs (the “Department™) hereby issues its Final

Order, pursuant to 8§ 380.05(6) and (11), Fla. Star, (2008), approving a land
development regulation adopted by a local government within the City of Key West Area

of Critical State Concern as set forth below.
FINDINGS OF FACT

1. The City of Key West is a designated area of critical state concemn,

2. On May 6, 2009 the Department received for review City of Key West
Ordinance No. 09-07, which was adopted by the City of Key West City Commission on
May 5, 2009, (“Ord. 09-07"). The purpose of Ord. 09-07 is to amend Part B, Land
Development Regulatiéms, Chapter 108, Article X, Building Permit Allocation and
Vested Rights, Division 1, Sections 108-986, 108-987, 108-988, 108-989, 108-991, 108-
992, 108-993, and 108-994; Division 2, Sections 108-1026, 108-1027, 108-1028;
Division 3, Sections 108-1056, 108-1057, 108-1058, 108-1059, 108-1060, 108-1061, and
108-1062; Division 4, Sections 108-1091, 108-1092, 108-1093, 108-1094, 108-1095,
108-1096, 108-1097, 108-1098, 108-1099 and 108-] 100 of the Code of Ordinances to
amend the Building Permit Allocation System (BPAS).

3. Ord. 09-07, with the exception of the following Sections, is consistent with the
City’s Comprehensive Plan: Sections 108-987(5), units generating from hurricane
evacuation modeling and determined to be consistent with the Comprehensive Plan and
Principles for Guiding Development:; 108-994, 4. Units generating from hurricane

evacuation modeling and determined to be consistent with the Comprehensive Plan and
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Principles for Guiding Development; and 108-996, allocations for beneficial use pursuant
to Section 108-998 shall be for a period of five years during which time a building permit

must be obtained. A single two year extension of a beneficial use allocation may be

granted by the Administrative Officia] prior to the expiration of the allocation. Unused

units will be returned to the system for reallocation.

4. The above identified portions of Ord. 09-07, Sections 108-987(5), 108-994, 4.,
and 108-996 are not derived from and inconsistent with the City of Key West
Comprehensive Plan Policy 1-3.12.1. The proposed revisions to the BPAS do not relate
only to the existing allocation that originated with the 1990 City of Key West
Comprehensive Plan and can not be approved until a new Comprehensive Plan BPAS
allocation is adopted by Ordinance. Data and analysis accompanying the above
referenced Sections 108-987(5), 108-994, 4., and 108-996 was found insufficient.

5. The above identified portions of Ord, 09-07, Sections 108-987(5), 108-994, 4.,
and 108-996 are inconsistent with the City’s Comprehensive Plan Objective 1-3.12:
Managing Building Permit Allocation; Policy 1-3.12.1: Establishing a Building Permit
Allocation Ordinance; Objective 2.1.7: Traffic Circulation and Hurricane Evacuation;
Policy 5-1.6.4: Rate of Growth and Hurricane Evacuation; and Policy 8-1.1.3
Coordination of Development and Growth Management Issues.

CONCLUSIONS OF LAW

6. The Department is required to approve or reject land development regulations
that are adopted by any local government in an area of critical state concern based upon
consistency with the Principles for Guiding Development applicable to that area of
critical state concern. §§ 380.05(6) and 380.05(11), Fla. Star., (2008).

7. The City of Key West is an Area of Critical State Concern. § 380.05, Fla.
Stat. (2008) and Rule 28-36.001, Fla. Admin, Code.

8. “Land development regulations” include local zoning, subdivision. building,

and other regulations controlling the development of land. § 380.03 1(8), Fla. Stat.
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(2008). The regulations adopted by Ord. 09-07 are land development regulations.

9. All land development regulations enacted, amended, or rescinded within an
area of critical state concern must be consistent with the principles for guiding
development for the particular area (the “Principles”). § 380.05(6), Fla. Star.; see
Rathkamp v. Department of Communiry Afjairs, 21 F.A.LR. 1902 (Dec. 4, 1998), affd,
740 So. 2d 1209 (Fla. 3d DCA 1999). The Principles for the City of Key West Area of
Critical State Concem are set forth in Rule 28-36.003( 1), Fla. Admin. Code.

10. The above identified portions of Ord. 09-07, Sections 108-987(5), 108-994,

4., and 108-996, are inconsistent the following Principles:

(a) Strengthen local government capabilities for managing
land use and development.

(¢) Minimize the adverse impacts of development on the
quality of water in and around the City of Key West
and throughout the Florida Keys.

(h) Protection of the public health, safety, welfare and
cconomy of the City of Key West, and the maintenance
of Key West as a unique Florida Resource.

11. Ord. 09-07, with the exception of the above identified Sections 108-987(5),
108-994, 4., and 108-996, promotes and furthers the following Principles in Rule 28-

36.003(1):

(a) Strengthen local government capabilities for managing
land use and development.

(e) Protection of historicaj heritage of Key West and the
Key West Historical Preservation District.

(h) To protect the public health, safety, welfare and cconomy of the City
of Key West, and the maintenance of Key West as a unique Florida

résource,
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12. Ord. 09-07, with the exception of the above identified Sections 108-987(5),
108-994, 4., and 108-996, is not Inconsistent with the remaining Principles and is

consistent with the Principles for Guiding Development as a whole.

WHEREFORE, IT IS ORDERED that Ord. 09-07, with the exception of the
above identified Sections 108-987(5), 108-994, 4., and 108-996, is found to be consistent
with the Principles for Guiding Development of the City of Key West Area of Critical

State Concern, and is hereby APPROVED.
WHEREFORE, IT IS ORDERED that the above identified Sections 108-987(5),

108-994, 4., and 108-996, are found to be Inconsistent with the Principles for Guiding

Development of the City of Key West Area of Critical State Concemn, and are hereby

REJECTED.
This Order becomes effective 21 days after publication in the Florida

Administrative Weekly unless a petition is filed as described below.

DONE AND ORDERED in Tallahassee, Florida.

C oy (AL,
CHARLES GAUTHIER, AICP =
Director, Division of Community Planning
Department of Community A ffairs
2555 Shumard Oak Boulevard
Tallahassee, Florida 32399-2100

NOTICE OF ADMINISTRATIVE RIGHTS

ANY PERSON WHOSE SUBSTANTIAL INTERESTS ARE AFFECTED BY
THIS ORDER HAS THE OPPORTUNITY FOR AN ADMINISTRATIVE

REGARDING THE AGENCY'S ACTION, DEPENDING UPON WHETHER YOU
ALLEGE ANY DISPUTED ISSUE OF MATERIAL FACT IN YOUR PETITION
REQUESTING AN ADMINISTRATIVE PROCEEDING, YOU ARE ENTITLED TO
EITHER AN INFORMAL PROCEEDING OR A FORMAL HEARING.
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IF YOUR PETITION F OR HEARING DOES NOT ALLEGE ANY DISPUTED

ISSUE OF MATERIAL FACT CONTAINED IN THE DEPARTMENT'S ACTION,
THEN THE ADMINISTRATIVE PROCEEDING WILL BE AN INFORMAL ONE,

A PERSON WHO HAS FILED A PETITION MAY REQUEST MEDIATION.
A REQUEST FOR MEDIATION MUST INCLUDE THE INFORMATION REQUIRED
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Paula Ford, Agency Ciérk

By U.S. Mail:

The Honorable Morgan McPherson
Mayor, City of Key West

P.O. Box 1409

Key West, Florida 33041

Cheryl Smith

Clerk to the City Commission
P.O. Box 1409

Key West, Florida 33041

Amy KimbalI-Murley, AICP
Planning Director

City of Key West

P.O. Box 1409

Key West, Florida 33041

Larry Erskine

City Attorney

P.O. Box 1409

Key West, FL 33041

By Hand Delivem or Interagencx Mail:
Rebecca Jetton, ACSC Administralor, DCA Tallahassee
Ri

ichard E. Shine, Assistant Genera] Counsel, DCA Tallahassee



ORDINANCE NO. 09-07

AN ORDINANCE OF THE CITY COMMISSION OF THE
CITY OF KEY WEST, APPROVING AMENDMENTS TO
PART B, LAND DEVELOPMENT REGULATIONS,
CHAPTER 108, ARTICLE X, BUILDING PERMIT
ALLOCATION AND VESTED RIGHTS, DIVISION 1,
SECTIONS 108-986, 108-987, 108-988 108-989, 108- 991, 108-
992, 108-993, AND 108-994, DIVISION 2, SECTIONS 108-
1026, 108-1027, 108-1028, DIVISION 3, SECTIONS 108- 1056,
108-1057, 108-1058, 108-1059, 108-1060, 108-1061, AND 108-
1062, DIVISION 4, SECTIONS 108-1091, 108-1092, 108- 1093,
108-1094, 108-1095, 108-1096, 108-1097, 108-1098, 108- 1099
AND 108-1100 OF THE CODE OF ORDINANCES;
PROVIDING AN EFFECTIVE DATE.

WHEREAS, Section 90-517 of the Code of Ordinances allows the City Commission to
amend the text of the land development regulations in accordance with certain procedures and
criteria; and

WHEREAS, the Planning Department initiated proposed amendments to the ordinance
to address concemns raised by the City Commission, the Planning Board and members of the
public; and

WHEREAS, pursuant to Section 90-522, the Planning Board held a noticed public
hearing on February 26, 2009, where based on the consideration of recommendations by the City
planner, city attorney, building official and other information recommended approval of the

proposed amendments with modifications: and

WHEREAS, the City Commission held a noticed public hearing on March 17, 2009 and

a second meeting on May 5, 2009 and in its deliberations considered the criteria identified in

section 90-521 of the Code of Ordinances: and
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WHEREAS, the City determined that the proposed amendments: are consistent with the
Comprehensive Plan; in conformance with all applicable requirements of the Code of
Ordinances; are stimulated by changed conditions after the effective date of the existing
regulation; will promote land use compatibility; will not result in additional demand on public
facilities; will have no impact on the natural environment; will not negatively impact property

values or the general welfare; will result in more orderly and compatible land use patterns; and

are in the public interest.

NOW THEREFORE, BE IT RESOLVED BY THE CITY COMISSION OF KEY

WEST, FLORIDA, AS FOLLOWS:

Section 1. That Chapter 108, Article X, is hereby amended as follows:

ARTICLE X. BUILDING PERMIT ALLOCATION AND-VESTED RIGHTSSYSTEM

Section 2. That Section 108-986 of the Code of Ordinances is hereby amended as

follows:

deog ko

Accessory units and single room occupancies (SRQOs) means units that must be deed-

restricted as affordable: restricted to occupancy by permanent residents: and cannot be sold

the principal unit must be owned and occupied by a permanent resident. An accessory unit or

SRO cannot take up more than 40 percent of the principal structure nor can it exceed 600 square

feet and the minimum size shall be 300 square feet. SROs by definition shall be restricted to one

room efficiencies. No accessory unit shall have more than one bedroom unless an additional

bedroom is approved as a variance by the planning board. If such variance is approved, the total

square footage shall not exceed 600 square feet.
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Section 3. That Section 108-987 of the Code of Ordinances is hereby amended as

follows:

Findings: Purpose and Intent TFhe-eity-commission—makes—the-following findings: The purpose

and intent of the building permit allocation system is to implement the city’s comprehensive plan
by adopting a residential building permit allocation system limiting annual permanent _and

transient residential development in the city to

(1) Reduce hurricane evacuation clearance times pursuant to the Florida Keys hurricane

evacuation model known as the Miller Model.

(2) Limit the amount of residential development commensurate with the city's ability to

maintain a reasonable and safe hurricane evacuation clearance time of no more than 24-hours.

(3) Regulate the amount of permanent and transient residential building permits in_order to

prevent further deterioration of public facility service levels, especially the traffic circulation

level of service.
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(4) _Allocate the limited number of permanent and transient residential units available under this

article, based upon the goals, objectives and policies set forth in the city comprehenstive plan.

(5) Limit units allocated to those which generate from the the following sources: City of Key

West _Comprehensive Plan Policy 1.3.12.1: Memorandums of Agreement between the

Department of Community Affairs and the City of Key West: Development Agreements:

Settlement Agreements; Consent Final Judements: units recovered by the City which were

previously allocated and unused and subsequently returned to the City; units deriving from

decreases in existing residential density and changes in residential uses and subsequently

returned to the City; and units generating from hurricane evacuation modeling and determined to

be consistent with the Comprehensive Plan and Principals for Guiding Development.
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Section 4. That Section 108-988 of the Code of Ordinances is hereby amended as

follows:
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This article shall be known and may be cited as the "building permit allocation and-vestedrights

system ordinance."

Section 5. That Section 108-989 of the Code of Ordinances is hereby amended as

.

H
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(1) The city, pursuant to F.S. ch. 163, part II, and F.A.C. ch. 9]-5. adopted a comprehensive

plan as required by state law; and,
(2) The city, pursuant to F.S. § 163.3202( 1), is required to adopt land development regulations

that are consistent with and implement the adopted comprehensive plan.

Section 6. That Section 108-991 of the Code of Ordinances is hereby amended as

follows:

dedkkok

(3) Units in existence at the time the April 1, 1990, Census was prepared are presumed not to be

affected by BPAS. The Administrative Official shall review available documents to determine if

a body of evidence exists to support the existence of units on_or about April 1. 1990.  Units

existing in 1990 will be documented through a mandatory site visit by City Staff and at least two

of the following records:

a. Aerial photographs and original dated photographs showing that the structure existed on

or about April 1, 1990;
b. Building permits issued prior to April 1, 1990:

c. Copies of City Directory entries on or about Apri} 1, 1990:
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d. Site visits which indicate that the age of the structure and associated improvements likely

pre-date 1990;

e. Rental, occupancy or lease records from before and including April 1. 1990, indicating

the number, type and term of the rental or occupancy:

f. Copies of state, county, and city licenses on and about April 1, 1990, indicating the

number and types of rental units;
g. Documentation for Keys Energy Service and Florida Keys Aqueduct Authority indicating

the type of service (residential or commercial) provided and the number of meters on or

about April 1. 1990;
h. Documentation for the Monroe County Property Appraiser’s Office for the time on or

about April 1, 1990 (Green Card): and

1. Similar documentation as listed above.

Provision of affidavits to support the existence of a unit is allowed, but cannot be the sole record

upon which a decision is based. Provision of documents is the responsibility of the applicant.
The Administrative Official’s decision shall be rendered to the Department of Community

Affairs for a determination of consistency with the Principals for Guiding Development,

Units which are determined not to be affected by the Building Permit Allocation System per this
subsection but which have not been previously acknowledged by the Administrative Official are

presumed to be lawfully established per Chapter 122. Article II, Nonconformities, if the

additional following requirements are met:
a. The applicant satisfies the Building Department that the unit meets the Florida Building

Code, through as built certifications or other means acceptable to_the Building Official;

and
b. All back fee payments, including impact fee payments, from 1990 onward, as determined

by the Building Department, are made in full.

Transient units which meet the criteria in this subsection will be licensed by the City.
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Section 7. That Section 108-992 of the Code of Ordinances is hereby amended as

follows:

Development consistent with the following shall be exempt from the terms of this article, but

such development shall be subject to the terms and limitations of applicable exemption sections

and shall comply with all applicable sections of the city's land development regulations:

(1) The holder of an unexpired vested rights order approved by the city pursuant-to-terms-of-this

Section 8. That Section 108-993 of the Code of Ordinances is hereby amended as

follows:
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Section 9. That Section 108-994 of the Code of Ordinances is hereby amended as

follows:

Sec. 108-984993. Construction of article
This article shall be liberally construed to effectively carry out the intent and purpose in the

interest of the public health, safety and welfare.

Section 10, That Chapter 108, Division 2, is hereby amended as follows:
BIVISION 2 HEARING-OBRICER
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Section 12.  That Section 108-1027 of the Code of Ordinances is hereby amended

as follows:

Section 13.  That Section 108-1028 of the Code of Ordinances is hereby amended

as follows:
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Section 14. That Chapter 108, Division 3, of the Code of Ordinances is hereby

amended as follows:

DIVISION 32. BUILDING PERMIT ALLOCATION SYSTEM

Section 15.  That Section 108-1056 of the Code of Ordinances is hereby amended

as follows:

Sec. 10810656994, Established.
The city establishes a building permit allocation system in order to limit the number of permits

issued for permanent and transient units by structure type and affordability level (as shown on

the following table) to

comprehensive-plan-peliey+-3-32:3-those available through the following means:

1. Units generating from Policy 1-3.12.1 of the Comprehensive Plan that have not been

allocated

2. Legal mechanisms including Memorandums of Agreement between the Department of

Community Affairs and the City of Key West, Development Agreements, Settlement

Agreements and Consent Final Judgments,
3. Units as recovered by the City which were either previously allocated and unused or which

derive from units which are determined not be affected by this article per Section 108-991.

4. Units generating from hurricane evacuation modeling and determined to be consistent with

the Comprehensive Plan and Principals for Guiding Development..

Residential Equivalent Single-
Page 15
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Structure Family Unit Factor (1)
Type
Single-family 1.00(z

Accessory
apt./SRO 0.55(b

Multifamily 1.00(¢)
Transtent 0.58(d

unit
Total NA

Pursuant to comprehensive plan policy 1-12.3. the equivalent single-family
unit factors are based on the ratio of the average number of vehicles per unit
4] based on the 1990 U.S. Census for the respective residential structure types

divided by the vehicles per single-family units (i.e., 1.08 vehicles per unit).

The computations are as follows:

_ @ Single-family: 1.8/1.8 = 1.00
_ () Accessory apartment or single room occupancy (SRO): 1.00/1.80 = 0.55
— 1 Multifamily: 1.8/1.8 = 1.00
@ Transient unit; '0.58 is consis:tent with the traffic generating assumptions of
- the county hurricane evacuation model.

Section 16.  That Section 108-1057 of the Code of Ordinances is hereby amended as
follows:
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Section 17.  That Section 108-1058 of the Code of Ordinances is hereby amended

as follows:

Sec. 108-4058995. Reporting Requirements and Adjustments in residential allocation schedule.

The Administrative Official will provide an annual report to the Planning Board and City
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Commission providing the results of tracking and monitoring requirements and

recommendations for any changes in the allocation by structure type. The annual report shall

track all inputs to the system, per Section 108-994 as well as allocations to the system by

structure type.
The table in section 108-46857-994 illustrating the allocation of building permits by structure type

shall be subject to evaluation by the city commission evesy—six—meonths—annually and the
allocation by structure type may be adjusted to accommodate shifts in supply and demand factors

However, under no circumstances will the allocations for affordable housing constitute less than

30% of the total ESFU available for allocation since 1990, nor shall the transient unit allocation

exceed 25% of the ESFU available for allocation since 1990. Because transient allocations have

exceeded 25% of the total ESFU, no further new transient allocations will be made under this

Section 18.  That Section 108-1059 of the Code of Ordinances is hereby amended

as follows:

Section 19.  That Section 108-1060 of the Code of Ordinances is hereby amended

as follows:
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Section 20.  That Section 108-1061 of the Code of Ordinances is hereby amended

as follows:

Sec. 108-16864-996 . Aeeeﬁ%l“j-ﬁm(—s-&ﬂd—&mglefeeﬂ%&m Period of Allocation

to—thetermaaf tha ctimialorad
L2 2y~ l\/lllla AR SN = g § vy acxt;unuvvv

Accessorv—inite and cinala FOR—ECcHBaReIaR—ES RO ) i iant
1\\.Vvuuux] GEOL Rty 51 e—1Toorh: vauyuuvu—a TN ypatsttit—+o

e

L ha n{-’“nrzl.—.k]a ractriatad £
LU aToTran ot et e a+to

SLa.

o afmet-and—ocamnraha an
«. 291y uél wAATIVTIU QATILE \«Ullly‘bﬁll\ll”‘ ~ P‘u‘l

. .
eccuniad-hun prey St FesStHeRt— A ACEACe AL 1t s ninnla FOT-OCEHPBGRA U -—C AT 1o
A4 L} or t]\/llllull\vlll 1\,0:\;\«.1\,. k3 ‘lx u\a‘-f\v\)uULJ I OT 61\’ LOUVTIT u\'vuyuxm] vu.luxv

E

aftha ,-..n. P

3 3 apsod-if nriaetatho ra medialnlan—adanticm data o oxaolecrc
SO PO toOthe--re e diat Praar—aaoptoi—aate—ai SHE IO tHe-CRY-&

artirents-conaldasithat tha tuminal e-badiraam-anartnaant timlt Lo mRore4than-200. canara fant
ut}ull]lk‘vll(a =OTTOTOOCY RIaTITIe lJtll Lo> 1 Ul[v UWIUUlll ul}m A22 230 Fe =0 o s qumy v g IO OvrYy "‘u“l\r IWGT

RO, tent-vwith-tha camnnts hiireiaonna AVA-AIIAEIARn adal Sieaala o Seaupanaiachu dafini
tReoRststent-wih-the COHtY HHEeaRe-ev #CHaton-oget: o EIC-Foein TR pPancCIC Y- a1t

i affiaianoioc RYA fceassorv-unitshall havamaca than ana-badeaan
B FooRteHtetenetes: LRSS O yranrt- ot it ve-iRofe-Han-one BOSFOOR

eTooramat e

Hbe-coardinated with tha Hit v e-aaaivceicof a avaenfation-alageance timm : : N
oy TILITOIC \y\/ullt] >4 ullul) TV v auoOurIonT SAGTRCITCUTTIY

Seats of—ritein oedar
U\.«ullllll VIO I oracr

ole-roams CHRAH etsthiouah 2010 in tha
U\-\/uyuxlvj llllt’u‘r‘»k’ ‘lllvusll e T ATTX

<.
5
Y
4
4
g

ORA—8 24 ll‘7<l£\- f\.ml RL\ f\Q nA 5-20-.5.20 200K
AL DTy LS ar —=avi-y 4

REANVD ra s o 2oy o

Allocations other than those granted for beneficial use pursuant to Section 108-998 shall be for a

one vyear period during which time a building permit must be obtained, unless a longer period is

approved by resolution as part of a development plan, conditional use or development agreement

approval._ A single one year renewal of an allocation may be eranted by_the Administrative
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Official prior to the expiration of the allocation. One extension for a period of 12-months may

be granted by the Planning Board provided that the applicant makes application prior to the

expiration of the allocation and demonstrates reasonable cause for the extension. No further

extensions can be granted. Allocations for beneficial use pursuant to Section 108-998 shall be for

a period of five years during which time a building permit must be obtained. A single two vear

extension of a beneficial use allocation may be granted by the Administrative Official prior to

the expiration of the allocation. Unused units will be returned to the system for reallocation.

Section 21.  That Section 108-1062 of the Code of Ordinances is hereby amended

as follows:

Sec. 108-4662997 Tracking and monitoring system.
(a) The administrative official shall develop and maintain a ledges-tracking system which

indicates the number of permanentand-transientsingle family equivalent units by structure type

affordability level allocated since April 1, 1990. In-addition—the—eityshal-enter—the
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Section 22.  That Chapter 108, Division 4, of the Code of Ordinances is hereby

amended as follows:

BPRASION-4—VESTED-RIGHTS

Section 23.  That Section 108-1091 of the Code of Ordinances is hereby amended

as follows:
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Section 24.  That Section 108-1092 of the Code of Ordinances is hereby amended

as follows:
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Section 25.  That Section 108-1093 of the Code of Ordinances is hereby amended

as follows:

Section 26.  That Section 108-1094 of the Code of Ordinances is hereby amended

as follows:
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Section 27.  That Section 108-1095 of the Code of Ordinances is hereby amended

as follows:
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Section 28.  That Section 108-1096 of the Code of Ordinances is hereby amended

as follows:
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Section 29.  That Section 108-1097 of the Code of Ordinances is hereby amended

as follows:

Section 30.  That Section 108-1098 of the Code of Ordinances is hereby amended

as follows:

Page 27
Ordinance Number 09-07



the—detesminstion-of-the-banring officarta tha cita OB filineanannlicntion wuith tha
I O THITITIO T O T o ol reoar lllé ASITTOCT IO IO C1v \/Ulllallllﬂ\)l\.lll l') llllllé QrT uy}}ll\,ullvll YYILIT UL
eitv—elek—The-epv—eammisciaonchall aithar anhald onhabd it madifiontio e an wgio e clag
\/rl] CICTIXT IS OTY WAIITOTITYITOTIT  ITARTY THICTY u[,uIUlu, Ly Fll pawe LT TITOOIT e arIorTryr—or IVJ\r\"- AZSL 4

ARFIA reers—detammination—aof-vactad riochtc  Tha it commsctan—chall - ha anthamigad s
4IVar lll6 VITICCT Y UOCTOUY llllllull\)ll AT TAATOCT llblll\Yv I \fl‘) \Ullulll\,\‘mll o ITaTT I GUITIUTTI VO (O

chead-in-sectian i 100
TOO-TUY

1
TITCT IOy

Fhe-propertv-awnaiortha asnnlicant muan ammaal
1TIIN Fl\}t}\rl I.J IV IIGT OUT XIS u}ll)ll\'ulll lllu] ul.!

to-tha-eritaria_actahl
OGO IO T IO L otauoT

Section 31.  That Section 108-1099 of the Code of Ordinances is hereby amended

as follows:
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Section 32.  That Section 108-1100 of the Code of Ordinances is hereby amended

as follows:

Sec. 108-+480998. Procedures for ensuring beneficial use of private property.

(a) It is the policy of the city that neither provisions of the comprehensive plan nor the land
development regulations shall deprive a property owner of all reasonable economic use of a
parcel of real property which is a lot or parcel of record as of the date of adoption of the
comprehensive plan. An owner of real property may apply for relief from the literal application
of applicable land use regulations or of this plan when such application would have the effect of
denying all economically reasonable or viable use of that property unless such deprivation is
known to be necessary to prevent a nuisance under state law or in the exercise of the city's police
power to protect the health, safety, and welfare of its citizens. All reasonable economic use shall
mean the minimum use of the property necessary to avoid a taking within a reasonable period of

time as established by land use case law.
(b) The relief to which an owner shall be entitled may be provided through the use of one or a

combination of the following:
(1) Granting of a permit for development which shall be deducted from the permit allocation

system.
(2) Granting the use of transfer of development rights (TDRs) consistent with the

comprehensive plan.

(3) Purchasing by the city of all or a portion of the lots or parcels upon which all beneficial use
is prohibited.

(4)  Such other relief as the city may deem appropriate and adequate.

The relief granted shall be the minimum necessary to avoid a taking of the property under
existing state and federal law. (c) Development approved pursuant to a beneficial use
determination shall be consistent with all other objectives and policies of the comprehensive plan

and land development regulations unless specifically exempted from such requirements in the

final beneficial use determination.
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Section 33.  Effective Date. This Ordinance shall become effective immediately upon

approval by the State Department of Community Affairs pursuant to Chapter 380, Florida

Statutes.

Read and passed on first reading at a regular meeting held this_17" day of March, 2009.

Read and passed on final reading at a regular meeting held this 5" day of May, 2009.

Authenticated by the presiding officer and Clerk of the Commission on the 6" day of

May, 2009.

MORGAN MCPHERSON, MAYOR
ATTEST:
CHERYL SMITryCITY CLERK
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