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March 19, 2009 – 6:00 p.m. 
City Commission Chamber 

Old City Hall, 510 Greene Street 
 

 
 
 
 
 
 
 

Item 4.b.1. 
 
 
Poinciana Special Needs Housing –   A Development Agreement for a Major Development Plan and Conditional 

Use pursuant to the Code of Ordinances Chapter 90, Article IX, 
Development Agreements, for a 32,322 sq. ft., 50 unit rest home for AIDS 
HELP, Inc. on 7.66 acres of land in the Medium Density Residential (MDR-
1) Zoning District. The Development is proposed at 35 feet in height (Re# 
00064740-000000).     

 

 

 

 

 

 



  
THE CITY OF KEY WEST 

PLANNING BOARD 
Staff Report 

 
To:  Chairman and Planning Board Members 
 
From:  Nicole Malo, Planner 
 
Meeting Date: March 19, 2009 
 
Agenda Item:  Development Agreement for AIDS HELP, Inc. located on the 

leasehold portion of property in the Poinciana Special Needs 
Housing Section (RE# 00064740-000000) 

 
 
Request:  A Development Agreement for a Major Development Plan and 

Conditional Use for AIDS HELP, Inc. in the Medium Density 
Residential  Zoning District One (MDR-1), pursuant to Chapter 90, 
Article IX, Development Agreements, Code of Ordinances, City of 
Key West, Florida  

 
Applicant:  AIDS HELP, Inc. 
 
Property Owner: City of Key West 
 
Location:   Located on the Housing Authority Leasehold Portion of Property 

in the Poinciana Special Needs Housing Section 
 
Zoning:     Medium Density Residential Zoning District One (MDR-1) 
 
 
Background 
The City’s Land Development Regulations allow the City Commission, at its sole 
discretion, to enter into Development Agreements with property owners. On May 20, 
2008, the City Commission indicated its interest in entering into a Development 
Agreement with AIDS HELP, and subsequently staff began discussions with the 
applicant which was modified in response to staff and legal comments made over a 
several month period. The draft Development Agreement is before the Planning Board 
for the first public hearing required under the code, prior to transmittal (with 
recommendations) to the City Commission for the second required public hearing. 
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The AIDS HELP proposal is a fifty unit affordable housing complex for the housing and 
care of disabled people and people living with HIV/AIDS. The project is located within a 
1.25 acre area of the Poinciana Housing Site. The site is currently leased to the Housing 
Authority and is subleased to AIDS HELP.  A Major Development Plan and Conditional 
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Use application for the project originally approved by the City Commission at a public 
meeting held May 2, 2006, via Resolution 06-153.  The approval was for a three phase 
building project, with requirements to submit for a building permit for the first phase 
within one year, the second phase within five years, and the third phase within ten years. 
Subsequently, the approval was extended by the City Commission, at a public meeting 
held August 15, 2007 for a period of one year, via Resolution 07-275. AIDS HELP 
requested a Modification to the Major Development Plan, which was recommended for 
approval by the Planning Board February 19, 2009, via Resolution 2009-005, and is 
scheduled for hearing by the City Commission March 17, 2009.  The modification 
improved the design of the project and also addressed issues raised in the original 
approvals regarding ADA compliant sidewalks and secondary fire access routes. 
 
This Development Agreement will grant the allocation of five Equivalent Single Family 
Unit (ESFU) Building Permit Allocation System workforce housing units to the property 
to support the 50 units at a .10 fractional allocation per unit. Although these units were 
conditionally allocated last year by the Planning Director on March 26, 2008, that 
allocation was valid for a one year period only.  The Development Agreement will 
encumber the allocations for the duration of the Agreement. 
 
Given the size and complexity of the development, it appears appropriate to integrate all 
approvals into a single Development Agreement, thereby giving the City a clear, single 
mechanism with which to control the timing and phasing of the development.  While the 
Development Agreement process is not right for every project, it is generally most 
suitable for projects of this nature which allow a longer period of time for initiation and 
phasing of the project.   
 
The Land Development Regulations acknowledge the findings of the state legislature that 
enable Development Agreements under Florida Statute, as follows (see Section 90-676): 
 

 (1)   The lack of certainty in the approval of development can result in a waste of 
economic and land resources, discourage sound capital improvement planning 
and financing, escalate the cost of housing and development, and discourage 
commitment to comprehensive planning. 
 
(2)   Assurance to a developer that, upon receipt of a development permit, the 
applicant may proceed in accordance with existing laws and policies, subject to 
the conditions of a development agreement, strengthens the public planning 
process, encourages sound capital improvement planning and financing, assists 
in ensuring there are adequate capital facilities for the development, encourages 
private participation in comprehensive planning and reduces the economic costs 
of development. 
 
(3)   The comprehensive planning process should be furthered by authorizing 
local governments to enter into development agreements with developers. The 
intent is to encourage a stronger commitment to comprehensive and capital 
facilities planning, ensure the provision of adequate public facilities for 
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development, encourage the efficient use of resources, and reduce the economic 
cost of development. 
 

In this case the Development Agreement offers an opportunity for the applicant to 
synthesize and extend approvals into as long as a ten year period, as well as an 
opportunity for the City to ensure that public priorities are clearly addressed by the 
proposed project. The balance of benefits for all parties is an important consideration as 
the draft agreement is reviewed by the Planning Board. 
 
Previous City Actions 
March 16, 2006 Planning Board recommends approval of the Major Development 

Plan and Conditional Use Application (per Resolution 06-008) 
 
May 2, 2006 City Commission Approval of Major Development Plan and 

Conditional Use Application (per Resolution 06-153) 
 
September 7, 2006 Florida State Department of Community Affairs issues a waiver 

letter 
 
August 15, 2007 City Commission extends the commencement of the Development 

Approval by one (1) year (per Resolution 07-275) 
 
February 20, 2008 City Commission approves a $40,000 Grant to AIDS Help, Inc. 

(per Resolution 08-057) 
 
March 28, 2008 Then Interim Planning Director Amy Kimball-Murley allocates (5) 

workforce housing Building Permit Allocations (see Letter; 
enabled per Resolution 08- 065) 

 
May 20, 2008 Request for permission to enter into a Development Agreement 

with the City (per Resolution 08-156) 
 
February 19, 2009 Planning Board recommends Approval of a Modification to the 

Major Development Plan (per Resolution 2009-005) 
 
 
Proposed Development Agreement 
The City’s Land Development Regulations set forth criteria for the contents of a 
Development Agreement. The specific criteria, as well as the location of the information 
within the Development Agreement, are addressed below. 
 
Development Agreement Review Criteria (Section  90-682)
 
(a)   Any development agreement approved under this article shall contain not less than 
the following requirements as provided in F.S. § 163.3227: 
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(1)   A legal description of the land subject to the development agreement and the 
identification of all persons having legal or equitable ownership therein. 
 
A legal description is included under the chapter entitled Deed, Attachment A, and the 
identification of the owners is provided in the first clause of the agreement (Page 1) and 
under Terms of Agreement: Ownership, Legal Description, and Unity of Title, Section 1, 
subsection (a) Ownership (Page 5). 
 
(2)   The duration of the development agreement, which duration shall not exceed five 
years, but which may be extended by mutual consent of the city and the developer. Any 
request for an extension shall be subject to the public hearing process necessary for the 
initial approval of the development agreement. 
 
The proposed duration of the agreement is ten years, per Terms of Agreement, Section 
10, Duration of Agreement and Renewal, Subsection (a), Duration of Agreement (Page 
11). 
 
(3)   The development uses permitted on the land, including population densities, building 
intensities and building heights. 
 
The proposed uses permitted on the land are described in Terms of Agreement, Section 
(5), Density, Intensity, and Height. Building height is described in subsection (a) and 
Density is described in subsection (b) (Page 9). Affordable Housing Standards are 
described in subsection (c), and Building Permit System Allocations in subsection (d) 
(Page 10).  Additionally more information regarding Density and Intensity is covered 
under Attachment C- Concurrency Analysis, page 1, Section 1. 
 
(4)   All documents required to comply with criteria cited in the land development 
regulations applicable to the subject project. 
 
The criteria for compliance cited in the land development regulations are found in, Terms 
of Agreement; Section 2, Site Plan Approval, Modifications, Fire Safety, Wind Load, 
Energy Efficiency (Page 5-6); Section 4, List of All Local Permits Approved or Needed 
(Page 8); Section 7, Development to Comply with Permits and City Comprehensive Plan 
and Code Provisions (Page11).  
 
(5)   A description of the public facilities that will service the development, including 
designation of the entity that will be providing such facilities. Additionally, if new 
facilities are needed to serve the project, the date by which such facilities will be 
constructed shall be provided. A schedule to ensure that public facilities shall be 
available concurrent with the impacts of the development shall also be provided. Such 
schedule, relating the provision of public facilities or services to events or thresholds in 
the development, may be substituted for the certain dates required under this subsection. 
 
Public facilities which will service the development can be found under Terms of 
Agreement Section 3: Public Utilities, Concurrency, Impact Fees (Page 6-7).  In addition, 
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the applicant has included a chapter on Concurrency Analysis, see Attachment C which 
covers: Density and Intensity Section 1(Pages 1-2); Potable Water and Sanitary Sewer, 
Section 2 (Pages 2-4), Recreation, Section 3 (Pages 4-5); Solid Waste, Section 4 (Page 
5); Drainage, Section 5 (Page 6); and Roads/Trip Generations, Section 6 (Pages 6-7).   
See also concurrent Exhibits I-V (Page 8). 
 
(6)   The applicant may be required to provide for a performance bond, letter of credit, or 
similar instrument, to be deposited with the city, to secure the construction of any new 
facilities that are required to be constructed as part of the proposed development 
agreement. Alternatively, such construction may be a condition precedent to the issuance 
of any building permits or other development permissions. If the new public facilities are 
in place and operating at the time development permits are requested, no such 
performance bond or letter of credit shall be necessary unless such facilities are not 
adequate for the project. 
 
Not applicable. A concurrency analysis has determined that facilities will be available at 
the time of development.  
 
(7)   A description of any reservation or dedication of land for public purposes. The 
development agreement shall provide specifically how all impact fees and other funding 
requirements for the project are to be met. 
 
The agreement does not include the reservation or dedication of land for public purposes.   
 
(8)   If land is to be conveyed to the city in discharge of the obligation of any impact fee 
or other similar obligation, the development agreement shall provide that such 
conveyance will be by warranty deed and will be accompanied by an environmental audit 
and a title insurance policy which shall be in an amount not less than the assessed value 
of the land. The applicant shall bear the cost of these requirements. 
 
Not applicable. 
 
(9)   A description of all development permits approved or needed to be approved for the 
development of the land, which description shall specifically include but not be limited to 
the following: 
 
a.   Any required comprehensive plan amendments or rezonings. 
 
Not applicable. 
 
b.   Any required submissions to or approvals from the county; the South Florida 
Regional Planning Council; the state departments of community affairs (DCA), 
environmental protection (DEP), transportation (DOT), health and rehabilitative 
services (DHRS); the United State Army Corps of Engineers; the South Florida Water 
Management District; the United States Environmental Protection Agency; or any other 
departments with competent jurisdiction over any aspect of the proposed development. 
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Required permits and approvals from the all implicated entities are outlined under Terms 
of Agreement, Section 4, List of All Permits Approved or Needed, Section (a) 
Development Approvals: (1) Site Pan, (2) Building Permits, (3) South Florida Water 
Management District, (4) Major Development and Conditional Use (Page 8-9).  
 
c.   If development requirements are not satisfied, action in reliance on the development 
agreement or expenditures in pursuance of its terms shall not vest any development rights 
to the applicant/property owner. Failure to perform as specified in the development 
agreement shall not constitute partial performance and shall not entitle the applicant or 
property owner to a continuation of the development agreement. 
 
These terms are addressed under the Terms of Agreement: Section 11, Governing Laws 
(Page 12); Section 12, Amendments, Renewal, Revocation, Termination, subsection (c) 
Revocation by City (Pages 14); and Section 13, Breech of Agreement and Cure 
Provisions, all (Pages 14-15).  
 
(10)   A specific finding in the development agreement that the development permitted or 
proposed is consistent with the city's comprehensive plan and with the land development 
regulations. However, if amendments are required to the comprehensive plan or land 
development regulations, such amendments shall be specifically identified in the 
development agreement, and the agreement shall be contingent upon those amendments 
being made and approved by the appropriate governmental agencies. 
 
Please find that the Development Agreement is consistent with the city’s comprehensive 
Plan and land development regulations in the Terms of Agreement, Section 8, Finding of 
Consistency (Page 11), and the final Whereas Clause on page 4. No amendments to the 
Comprehensive Plan or regulations are required as part of this agreement. 
 
(11)   The city commission may provide for any conditions, terms, restrictions or other 
requirements determined to be reasonably necessary for the public health, safety or 
welfare of city residents and property owners. 
 
Improvements were recently made to the site design to address two original conditions of 
approval from the Major Development Plan. The Modification to the Development Plan, 
which was recommended for approval by the Planning Board on February 19, 2009 and 
is scheduled for the City Commission on March 17, 2009, has a new condition for 
approval related to stormwater management permitting which is incorporated into the 
Development Agreement. Please see the first and second Whereas clause on page 4 and 
in Section 4.3 South Florida Water Management District on page 8.     
 
(12)   A statement indicating that failure of the development agreement to address a 
particular permit, condition, term or restriction shall not relieve the developer of the 
necessity of complying with the law governing the permitting requirements, conditions, 
terms or restrictions. 
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This particular statement can be found under the Terms of Agreement,  Section 9, 
Compliance with Permits, Terms, Conditions and Restrictions Not Identified (page 11), 
for addressing this issue.  
 
(13)   At the city commission's discretion, the development agreement may provide that 
the entire development, or any phase thereof, be commenced or completed within a 
specific period of time. 
 
The proposed duration of the agreement is ten years, per Terms of Agreement, Section 
10, Duration of Agreement and Renewal, subsection (a) Duration of Agreement (Page 
11), and three phases are proposed by the applicant under subsection (c) Phasing (Page 
12), and additionally on page 3 “Whereas” clause number 5. 
 
(b)   At such time as the city administrative official has reduced the terms of the proposed 
development agreement to written contractual form, the administrative official shall 
transmit such development agreement to the planning board and the city commission with 
a written recommendation from the development review committee. 
 
This report responds to this requirement. 
 
(c)   Prior to the first public hearing, the proposed development agreement shall have 
been reviewed by the planning board, and its recommendation along with the 
development review committee's recommendation shall be provided to the city 
commission. 
 
This report and scheduled public meeting with the Planning Board responds to this 
requirement. 
 
RECOMMENDATION 
 
The Planning Department, based on the criteria established by the Comprehensive Plan 
and the Land Development Regulations, recommends the request for a Development 
Agreement be approved. 



 
 

 
 
 
 
 
 

 
 
 
 
 
 
 
 

Resolution 
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_____________ Chairman 
_______Planning Director 

PLANNING BOARD RESOLUTION 
Number 2009-012 

 
A RESOLUTION OF THE CITY OF KEY WEST PLANNING 
BOARD PURSUANT TO SECTIONS 90-676 through 90-692 OF 
THE LAND DEVELOPMENT REGULATIONS OF THE CODE OF 
ORDINANCES OF THE CITY OF KEY WEST, RECOMMENDING 
APPROVAL OF A DEVELOPMENT AGREEMENT FOR 
PROPERTY LOCATED IN THE POINCIANA SPECIAL NEEDS 
HOUSING AREA (RE#00064740-000000); PROVIDING FOR AN 
EFFECTIVE DATE. 

 
 
WHEREAS, the City Commission resolved on May 20, 2008 to pursue Development 
Agreement negotiations with the property owner (per Resolution 08-156); 
 
WHEREAS, the property owner submitted a draft Development Agreement and associated 
studies and documentation to the Planning Department for review and discussion; 
 
WHEREAS, the Development Review Committee reviewed the draft Development Agreement 
and related documentation on January 22, 2009; and 
 
WHEREAS, the draft Development Agreement was amended in response to City staff 
comments; and 
 
WHEREAS, after public notice, the request for a Development Agreement was heard by the 
Planning Board at the regularly scheduled  Planning Board Meeting on March 19, 2009; and  
 
NOW, THEREFORE, BE IT RESOLVED by the Planning Board of the City of Key West, 
Florida: 
 
Section 1.  That the Planning Board recommends the City Commission grant approval of the 
draft Development Agreement.  

 
Section 2.  This Resolution shall go into effect immediately upon its passage and adoption and 
authentication by the signatures of the Chairman of the Planning Board and the Planning 
Director. 
 
Passed at a meeting held March 19, 2009 
Authenticated by the Chair of the Planning Board and the Planning Director.   
 
 
_____________________________________________________________________________ 
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_____________ Chairman 
_______Planning Director 

Richard Klitenick, Chairman       Date 
Key West Planning Board 
 
Attest: 
 
_____________________________________________________________________________ 
Amy Kimball-Murley, AICP, Planning Director    Date 
 
 
Filed with the Clerk  
 
____________________________________________________________________________ 
Cheryl Smith, City Clerk Date    



 
 

 
 
 
 
 
 

 
 
 
 
 
 
 
 

Development Agreement 
 
 

 

 

 

 



3.12.09  

DEVELOPMENT AGREEMENT  

BETWEEN THE CITY OF KEY WEST AND AIDS HELP, INC.

 THIS AGREEMENT is entered into by and between, AIDS HELP, INC./ A.H. OF 

MONROE COUNTY, INC. a Florida Nonprofit Corporation, (“AIDS HELP”), and the 

CITY OF KEY WEST, a Florida municipal corporation (“City”), pursuant to Section 90-

676 through 90-692 of the City Code, and the Florida Local Government Development 

Agreement Act, Sections 163.3220-163.3243, Florida Statutes (2008), and is binding on 

the “Effective Date” set forth herein: 

                                         RECITALS:

WHEREAS, this project will serve low income disabled people and low 

income people with HIV disease who qualify for affordable housing; and 

WHEREAS, AIDS HELP is a community-based nonprofit organization 

providing case-managed health care, housing, food, health education and counseling, 

HIV-risk reduction outreach programs, and referral and support services for low income 

disabled people and low income people with HIV disease who are residents of the Florida 

Keys; and  

WHEREAS, AIDS HELP works closely with primary medical providers 

and provides comprehensive support services to help low income disabled people and 

low income people with HIV disease to live independently, with dignity, and reduce the 

need for hospitalization and nursing home admissions; and 
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WHEREAS, AIDS HELP conducts screening and verification of income-

levels pursuant to City of Key West Comprehensive Plan Housing Element Policy 3-1.1.3 

using the Housing Authority of City of Key West Affordability Policy; and 

WHEREAS, AIDS HELP assists with screening and applications of 

eligibility for Medicaid, Medicare, Social Security, AIDS Insurance Continuation 

Program, Department of Children and Families, and Veterans Benefits;  and 

WHEREAS, the City of Key West Code Section 86-9 expressly includes 

and defines a “rest home” as a facility in which “three or more persons not of the 

immediate family can be received, kept or provided with food, shelter and care for 

compensation;”  and 

WHEREAS, the immediate desire of AIDS HELP is to provide a 50 unit 

rest home for low income people with HIV disease, if a cure for HIV becomes available, 

the 50 unit rest home can also be used for low income disabled people; and 

WHEREAS, THE CITY OF KEY WEST has authorized AIDS HELP, 

Inc. to construct a 50 unit rest home for low income disabled people and low income 

people with HIV disease on vacant land owned by the City of Key West. The City of Key 

West leases the land to the Housing Authority. The Housing Authority leases the subject 

property within the Special Needs Section of the Poinciana Affordable Housing site to 

AIDS HELP. The subject property is accurately described in Attachment A (herein 

referred to as “Property”). This Property is located entirely within the corporate limits of 

the City of Key West, Florida; and 
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WHEREAS, the City reviewed and authorized the development after 

public hearings on the Major Development Plan and Conditional Use were duly noticed 

and held by: the Planning Board on March 16, 2006, which recommended approval 

(Resolution 2006-008); and approved by the City Commission at a meeting held on May 

2, 2006 (Resolution 06-153);  

WHEREAS, on September 7, 2006 the State of Florida Department of 

Community Affairs (DCA) found the development to be consistent with the Principles for 

Guiding Development for the Florida Keys Area of Critical State Concern as set forth in 

Section 380.0552(7), Florida Statutes (2008); and 

WHEREAS, the approval was then extended by the City Commission on 

August 15, 2007 (Resolution 07-275); and  

WHEREAS, the City Commission approved a $40,000 Grant for this 

project at a meeting held on February 20, 2008 (Resolution 08-057); and 

WHEREAS, the original approval allowed 10 years for a phased project 

and required that development begin within one (1) year and the one (1) year 

commencement was extended once by the City Commission on August 15, 2007 

(Resolution 07-275) and subsequently transmitted to the Department of Community 

Affairs; and  

WHEREAS, on May 20, 2008 the City Commission expressed its 

preliminary interest pursuant to City of Key West Code Section 90-679  in entering into a 

Development Agreement with AIDS Help (Resolution 08-156); and 
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WHEREAS, the applicant proposed a Modification to the Major 

Development Plan to improve the project design and comply with two conditions of 

approval contained in the original Major Development Plan the first condition required 

ADA compliant sidewalk connections and the second condition required an emergency 

vehicle access; and 

WHEREAS, the City Planning Board noticed and held a public hearing to 

consider the Modification to the Major Development Plan on February 19, 2009, and 

recommended approval with a single condition requiring a stormwater (ERP) permit from 

the South Florida Water Management District (Resolution 2009-005); and the City 

Commission noticed and held a public hearing to consider the Modification to the Major 

Development Plan on March 17, 2009, and it was approved with the condition 

recommended by the Planning Board; and  

WHEREAS, the City Planning Board noticed a public hearing to consider 

this Development Agreement on March 19, 2009, and the City Commission noticed a 

public hearing to consider this Development Agreement on April 7, 2009, and these 

public hearings were held; and 

WHEREAS, the City has determined that this Agreement is consistent 

with the local comprehensive plan, the land development regulations, and is in the public 

interest, and will further the health, safety, welfare, and goals of the residents of the City 

of Key West;  
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NOW, THEREFORE, the Development Agreement is approved as 

follows: 

TERMS OF AGREEMENT 

Recitals. The recitals explaining the intent and purpose of the project as set forth in the 

preceding “Whereas” clauses are incorporated herein and form a material part of this 

Agreement. 

1.        Ownership, Legal Description, and Unity of Title  

a.         Ownership. The Owner of the subject site (“Poinciana site”) is the City of 

Key West. The City of Key West leases the land to the Housing Authority. The Housing 

Authority leases the subject property within the Special Needs Section of the Poinciana 

Affordable Housing site to AIDS HELP.  

b.         Legal Description. The legal description of the Poinciana site is described 

and incorporated into this agreement as Attachment A.  

2.      Site Plan Approval,  Modifications, Fire Safety, Wind Load, Energy Efficiency 

a.         Approval of a Conceptual Site Plan.  This project will serve low income 

disabled people and low income people with HIV disease who qualify for affordable 

housing. The development shall be consistent with the “Conditional Use” Approval  

incorporated as Attachment B-1 and the “Modification to the Major Development Plan” 

for AIDS HELP, hereby incorporated as Attachment B-2. 

 5



3.12.09  

b. Modifications. Modifications to the Major Development Plan are 

governed by City Code Section 108-91(c) and (d) as the Code exists on the effective date 

of this approval (unless the Code is amended from time to time to allow additional 

administrative or minor modifications, which shall then also apply to this development).  

c.         Fire Safety. AIDS HELP shall provide all fire protection facilities as 

required by the City Fire Department and Life Safety Code administered by the City Fire 

Department.  

d.         Wind Load. AIDS HELP shall construct all structures on the Property, 

including doors, windows, and cladding, to withstand the mile per hour peak winds as 

specified in the Building Code. 

e.         Energy Efficiency. AIDS HELP shall construct all residential structures 

in conformance with the specifications of the State of Florida Energy Efficiency Code for 

Building Construction (State Energy Code). 

3.         Public Utilities, Concurrency, Impact Fees. Applicant and City staff have 

conducted a concurrency analysis for this project pursuant to City Code Chapter 94 

Concurrency Management, and Section 90-682(5) as set forth in Attachment C. All 

public facilities are available as of the date of this Development Agreement, capacity for 

each is projected to be available concurrent with the impacts of development.  

The following identifies the public facilities that are required and that will service the 

development authorized by this Agreement; who shall provide the facilities; what new 
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facilities, if any, will be constructed; and a schedule to assure public facilities are 

available concurrent with the impacts of development.  

a.         Potable Water. Potable water is supplied by Florida Keys Aqueduct 

Authority (FKAA), and domestic potable water transmission and potable water source 

capacity exist for this project as set forth in Attachment C. 

b.         Electric Service. Electric service is provided by Keys Energy Services, 

and capacity exists for this development as set forth in Attachment C. 

c.         Solid Waste. Solid waste service is provided by the City of Key West 

Waste Management or its designate, as determined by the City Commission, and capacity 

exists for this development as set forth in Attachment C. 

d.         Transportation. Transportation and road capacity exists for this 

development as set forth in Attachment C. 

e.          Wastewater. Wastewater treatment shall be provided by the City of Key 

West Wastewater Treatment Plant, and capacity exists for this development as set forth in 

Attachment C. 

g.         Public Recreational Facilities. Public recreational facilities shall be 

provided at the Poinciana site and capacity exists for this development as set forth in 

Attachment C. 

f.          Impact Fees. The developer shall pay impact fees according to the City’s 

impact fee ordinance applicable to development in the City of Key West. 
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4.        List of All Local Permits Approved or Needed 

        a.         Development Approvals. The following City development approvals have 

been granted or are needed for the development authorized by this Agreement:  

1.         Site Plan. Final site plan approval will be required by the City 

building official, fire marshal, and planning staff confirming compliance with this 

Agreement and applicable City Code requirements. 

2.         Building Permits. A building permit or permits will be required. 

3. South Florida Water Management District. An Environmental 

Resource Permit (ERP) will be required from the South Florida Water Management 

District.  

4. Major Development and Conditional Use. Applications for 

Major Development Plan and Conditional Use were duly noticed and held by: the 

Planning Board on March 16, 2006, which recommended approval (Resolution 2006-

008); and approved by the City Commission at meeting held on May 2, 2006 (Resolution 

06-153); and the approval was then extended by the City Commission on August 15, 

2007 (Resolution 07-275). The City Planning Board noticed an held a public hearing to 

consider a Modification to the Major Development Plan on February 19, 2009 

(Resolution 2009-005); and the City Commission noticed and held a public hearing to 

consider the Modification to the Major Development Plan on March 17, 2009; and the 

Modification to the Major Development Plan was approved (Resolution 2009-___) as 

forth in Attachment B-2. The “Conditional Use” Approval per Resolution 2006-008 as 
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set for in Attachment B-1 remains in effect, is still intact and is not impacted by the 

Modification to the Major Development Plan. The condition of approval in the 

Modification to the Major Development Plan (Resolution 2009-___) requiring a 

stormwater (ERP) permit from the South Florida Water Management District is hereby 

incorporated into this Development Agreement. 

5.  Density, Intensity, Height and Dwelling Unit Allocation System.   

 a.  This project is a 50 unit rest home 35 feet in height that will 

serve disabled people and people with HIV disease who qualify for affordable housing. 

Project intensity, including floor area ratio calculations, is set forth in the site data table 

contained in the Modification to the Major Development Plan as set forth in Attachment B-

2. 

b. Nursing homes, rest homes and convalescent homes are 

defined as “activities customarily performed by a home for the elderly or infirm in 

which three or more persons not of the immediate family are received, kept or 

provided with food, shelter and care for compensation.” Key West Code Section 

86-9(2)h.  This project will serve as a rest home for low income disabled people 

and low income people with HIV disease who qualify for affordable housing.  

Pursuant to the Key West Code Section 86-9(2)h1,  the floor area ratio shall 

govern, not units per acre, for purposes of permitted density and intensity for rest 

homes. Within rest homes, “individual living units shall be treated as 0.1 

equivalent units under the city's building permit allocation ordinance, Section 
                                                 
1 Definitions, 86-9. Land Use Classifications (2). Community facilities (h.) Nursing Homes, rest homes and 
convalescent homes. 
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108-1056.…” Key West Code Section 86-9(2)h. Both the City of Key West Code 

Section 86-9 and the prior development order approvals for the major 

development plan contained in this development agreement were previously 

reviewed, adopted or approved by the Department of Community Affairs (DCA) 

acting as the state land planning agency. Approval of a similar rest home for 

AIDS HELP, was upheld by the Circuit Court as both in compliance with the City 

of Key West Code and consistent with the City of Key West Comprehensive Plan 

in Catherine Street Alliance v. City of Key West and AIDS HELP, INC. Circuit 

Court Case No. 2007-CA-1443 K, Final Order dated January 8, 2008 (Judge 

Audlin).  

c.  The project shall comply with, and only serve clients who 

meet, affordable housing standards set forth in the City of Key West Comprehensive Plan 

Housing Element Policy 3-1.1.3 using the Housing Authority of City of Key West 

Affordability Policy.  

d. The City hereby allocates five (5) equivalent single family 

units (ESFU) of affordable housing unit allocations, as defined herein by Policy 3-1.1.3 of 

the City of Key West Comprehensive Plan, for this project under the Building Permit 

Allocation System Zoning in Progress Ordinance,  Resolution 09-050. 

6.        Mutual Cooperation on Community Facilities Project. This rest home will 

serve low income disabled people and low income people with HIV disease who qualify 

for affordable housing. The City agrees to partner and cooperate with the AIDS HELP in 

a timely manner in providing expedited review of all permits, licenses, approvals, 
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consents, and provide information for any grant applications necessary or appropriate to 

fully implement this Agreement.  

7.         Development to Comply with Permits and City Comprehensive Plan and 

Code Provisions. The development described in and authorized by this Agreement shall 

be constructed in accordance with all specified permit conditions, and in accordance with 

all applicable provisions of the adopted Comprehensive Plan and City Code. No 

certificate of occupancy for an individual phase shall be issued until the City approves all 

plans for that phase and that AIDS HELP has complied with all conditions established in 

the conditional use and development plan approval and the building permit issued by the 

City and other regulatory entities for that phase. 

8.        Finding of Consistency. The City of Key West finds that the development 

authorized herein is consistent with the Comprehensive Plan and Land Development 

Regulations as adopted and approved. 

9.        Compliance with Permits, Terms, Conditions, Restrictions not Identified. The 

failure of this Agreement to address a particular permit requirement, condition, term, or 

restriction shall not relieve AIDS HELP of the necessity of complying with all applicable 

laws governing said permitting requirements, conditions, terms, or restrictions. 

10. Duration of Agreement and Renewal.

a.                  Duration of Agreement. This Development Agreement shall remain in 

effect for a period of ten (10) years, commencing on the Effective Date set forth below 
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pursuant to City Code Section 90-684.  This Development Agreement may be renewed or 

extended as provided herein. 

b.                  Agreement Renewal. This Agreement may be renewed or extended 

upon an affirmative vote of the City Council (see 12. b of this document). 

c.                   Phasing.  The project in shall be completed in a maximum of three 

phases, together with the corresponding required site work, as set forth in the 

Modification to the Major Development Plan, Attachment B-2.  The first phase shall 

commence within the first five (5) years of the date of this agreement and certificates of 

occupancy for all phases shall be completed within ten (10) years of the date of this 

agreement. 

d.  Extension of Deadlines. Deadlines contained herein shall commence on 

the Effective Date of this Development Agreement as set forth below, and this 

Development Agreement shall extend and replace all previous deadlines contained in 

prior approvals for this proposed development.   

11. Governing Laws 

a.         Controlling Regulations. For the duration of this Agreement, all 

approved development on the Property shall comply with and be controlled by this 

Agreement and by the provisions of the Comprehensive Plan and City Code in existence 

on the effective date of this Agreement. 
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b.         State or Federal Laws. If state or federal laws enacted after the effective 

date of this Agreement preclude any party’s compliance with the terms of this 

Agreement, this Agreement shall be modified as is necessary to comply with the relevant 

state or federal laws.  However, this Agreement shall not be construed to waive or 

abrogate any rights that may vest pursuant to common or statutory law. 

12.       Amendments, Renewal, Revocation, Termination.  This Agreement may be 

amended, renewed, or terminated as follows: 

a.         Amendments. As provided in Section 163.3237, Florida Statutes (2008) 

and City Code Section 90-689, this Agreement may be amended by mutual consent of the 

parties to this Agreement or by their successors in interest; an instrument in writing 

signed by the parties or their successors shall accomplish an amendment under this 

provision. 

b.         Renewal. As provided in Section 163.3229, Florida Statutes (2008) and 

City Code Section 90-682(a)(2), this Agreement may be extended or renewed by the 

mutual consent of the parties, subject to the following public hearing requirements in 

Section 163.3225, Florida Statutes. The City shall conduct at least two (2) public 

hearings, one of which may be held by the local planning agency at the option of the 

City.  Notice of intent to consider renewal of the Agreement shall be advertised 

approximately seven (7) days before each public hearing in a newspaper of general 

circulation and readership in Monroe County, Florida, and shall be mailed to all property 

owners within 500 feet of the development before the first public hearing. The day, time, 

and place at which the second public hearing will be held shall be announced at the first 
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public hearing. The notice shall specify the location of the land subject to the Agreement, 

the development uses on the Property, the population densities, and the building 

intensities and height and shall specify a place where a copy of the Agreement can be 

obtained. 

c.        Revocation by City. Pursuant to Section 163.3235, Florida Statutes (2008) 

and City Code Section 90-689, this Agreement may be revoked by the City if the City 

finds, on the basis of competent substantial evidence, that there has been a material 

failure by AIDS HELP, to comply with the terms of this Agreement. 

d.         Termination by Mutual Consent. This Agreement may also be 

terminated by mutual consent of the parties. 

13.       Breach of Agreement and Cure Provisions.

a.         Written Notice to AIDS HELP. If the City concludes there has been a 

material breach of this Agreement, prior to revoking this Agreement, the City shall serve 

written notice to AIDS HELP identifying the term or condition the City contends has 

been materially breached and providing AIDS HELP ninety (90) days from the date of 

receipt of the notice to cure the breach or negotiate an amendment to the Agreement.  

Each of the following events, unless caused by fire, storm, flood, other Act of God, or 

events beyond the control of AIDS HELP shall be considered a material breach of this 

Agreement: (a) failure to comply with the provisions of this Agreement; or (b) failure to 

comply with terms and conditions of permits issued by the City of Key West or other 

regulatory entity for the development authorized by this Agreement. 
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b.         Written Notice to the City. If AIDS HELP concludes that there has been 

a material breach in the terms and conditions of this Agreement, AIDS HELP shall serve 

written notice to the City, identifying the term or condition that it contends has been 

materially breached and providing the City ninety (90) days from the date of receipt of 

the notice to cure the breach or negotiate an amendment to the agreement. The following 

events, unless caused by fire, storm, flood, other Act of God, or events beyond the control 

of the City, shall be considered a material breach of this Agreement: (a) failure to comply 

with the provisions of this Agreement, or (b) failure to timely process any application for 

site plan approval or other development approval required to be issued by the City for the 

development authorized by this Agreement. 

c.         Option to Terminate. If a material breach of this Agreement occurs and 

is not cured within the time periods provided above, the party that provided notice of 

breach may elect to terminate this Agreement or may seek to enforce this Agreement as 

provided herein.  

d.         Waiver of Breach. If either party waives a material breach in this 

Agreement by the other party, such a waiver shall not be deemed a waiver of any 

subsequent breach. 

14.       Notices. All notices, demands, requests, or replies provided for or permitted by 

this Agreement, including notification of a change of address, shall be in writing to the 

addressees identified below, and may be delivered by any one of the following methods: 

(a) personal delivery; (b) deposit with the United States Postal Service as certified or 

registered mail, return receipt requested, postage prepaid; or (c) deposit with an overnight 
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express delivery service with a signed receipt required.  Notice shall be effective upon 

receipt.  The addresses of the parties for such notice are as follows:   

TO AIDS HELP:      Executive Director AIDS Help, Inc.  
   PO Box 4374  

Key West, Florida 33041-4374  
   Phone (305) 296-6196  
 
TO THE CITY:  City Manager, City of Key West  

521 Angela Street  
Key West, Florida  33040  
 
With a copy by regular U.S. Mail to:  
 
City Attorney, City of Key West  
P.O. Box 1409  
Key West, Florida 33041 

15.       Annual Report. Fourteen days prior to the anniversary date of the Effective Date 

of this Agreement and each year following until its termination, AIDS HELP shall 

provide to the City a report pursuant to City Code Section 90-688 (a), (b) and (c) 

identifying:  

(a) the amount of development authorized by this Agreement that has been 

completed;  

(b) the amount of development authorized by this Agreement that remains 

to be completed; and  

(c) any changes to the plan of development that have occurred during the 

one (1) year period from the Effective Date of this Agreement or from the date of the last 

annual report.  
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(d) Pursuant to F.S. § 163.3235 and City Code Section 90-688 (a), (b) and 

(c), the city shall review land subject to a development agreement at least once every 12 

months. Such review shall determine if there has been demonstrated good faith 

compliance with the terms of the development agreement. The city administrative official 

shall present the city commission with a report on the status of all activities and 

achievements pursuant to the development agreement.  Prior to the city's review of the 

status of a development agreement, the developer or property owner shall, within 14 days 

of the city commission's review of the development agreement, submit to the city a 

progress report indicating all activities and achievements since the execution of the 

development agreement and, if applicable, since the previous periodic report.  If the city 

no longer has a record of the present property owner and/or developer, any requests or 

notices required by this Development Agreement shall be made to the property owner of 

record as shown on the records of the county property appraiser. 

(e) Pursuant to City Code Section 90-687(b) For each annual review 

conducted during years six (6) through ten (10) of the development agreement, the review 

shall be incorporated into a written report which shall be submitted to the parties to the 

agreement and the state land planning agency.   

(f) any other annual reporting requirements required by Florida Statutes, 

Florida Administrative Code or City Code Section 90-688 (a), (b) and (c) or Section 90-

687(b)  in existence on the effective date of this Development Agreement. 

16.       Enforcement. In accordance with Section 163.3243, Florida Statutes (2008) and 

City Code Section 90-692, any party to this Agreement, any aggrieved or adversely 
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affected person as defined in Section 163.3215(2), Florida Statutes (2008), or the state 

land planning agency may file an action for injunctive relief in the circuit court of 

Monroe County, Florida, to enforce the terms of this Agreement or to challenge the 

compliance of this Agreement with the provisions of Sections 163.3220-163.3243, 

Florida Statutes (2008).   

17.       Binding Effect. This Agreement shall be binding upon the parties hereto, their 

successors in interest, heirs, assigns, and personal representatives.   

18.       Assignment. This Agreement may not be assigned without the written consent of 

the parties. 

19.       Drafting of Agreement. The parties acknowledge that they jointly participated in 

the drafting and review of this Agreement and that no term or provision of this 

Agreement shall be construed in favor of or against either party based solely on the 

drafting of the Agreement. 

20.       Severability. In the event any provision, paragraph or section of this Agreement 

is determined to be invalid or unenforceable by a court of competent jurisdiction, such 

determination shall not affect the enforceability or the validity of the remaining 

provisions of this Agreement. 

21.       Applicable Law. This Agreement was drafted and delivered in the State of 

Florida and shall be construed and enforced in accordance with the laws of the State of 

Florida.  Agreed venue for hearings held by the Division of Administrative Hearings shall 
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be in Key West, Monroe County, Florida or in the Circuit Court in and for Monroe 

County, as governed by applicable law. 

22.       Use of Singular and Plural. Where the context requires, the singular includes the 

plural, and the plural includes the singular. 

23.       Duplicate Originals; Counterparts. This Agreement may be executed in any 

number of originals and in counterparts, all of which evidence one agreement.  Only one 

original is required to be produced for any purpose. 

24.       Headings. The headings contained in this Agreement are for identification 

purposes only and shall not be construed to amend, modify, or alter the terms of the 

Agreement. 

25.       Entirety of Agreement. This Agreement incorporates or supersedes all prior 

negotiations, correspondence, conversations, agreements, or understandings regarding the 

matters contained herein.  The parties agree that there are no commitments, agreements, 

or understandings concerning the subjects covered by this Agreement that are not 

contained in or incorporated into this document and, accordingly, no deviation from the 

terms hereof shall be predicated upon any prior representations or agreements, whether 

written or oral.  This Agreement contains the entire and exclusive understanding and 

agreement among the parties and may not be modified in any manner except by an 

instrument in writing signed by the parties. 

26.       Recording and Transmittal.  Pursuant to City Code Section 90-690, not later 

than 14 days after the execution of a development agreement, the city clerk shall record 
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the agreement with the clerk of the circuit court in the county. A copy of the recorded 

development agreement shall be submitted to the state land planning agency within 14 

days after the agreement is recorded as provided in F.S. § 163.3239. A development 

agreement shall not be effective until it is properly recorded in the public records of the 

county and until 30 days after having been received by the state land planning agency 

pursuant to F.S. § 163.3239. 

27.      Date of Agreement. The date of this Agreement is the date the last party signs and 

acknowledges this Agreement. 

28.  Effective Date. A development agreement shall not be effective until it is 

properly recorded in the public records of the county and until 30 days after having been 

received by the state land planning agency pursuant to F.S. § 163.3239. The agreement 

shall be effective on the date it is deemed approved by the state land planning agency (or 

on the date any objections by the state land planning agency are deemed waived) under 

Florida Statutes Chapter 380 and City Code Section 90-690. 

29. Successors. The burdens of the development agreement shall be binding upon and 

the benefits of the agreement shall inure to all successors in interest to the parties to the 

agreement as provided in F.S. § 163.3239 and City Code Section 90-691. 
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IN WITNESS WHEREOF, the parties hereto, by their duly authorized representatives, 

have set their hands and seals on the dates below written. 

AS APPROVED BY THE CITY COMMISSION OF THE CITY OF KEY WEST , 

FLORIDA ON ______________, 2009 

 

THE CITY OF KEY WEST 

 

By _______________________________ 

Morgan McPherson, MAYOR  

Date :  ____________________________                             

                                                                    

ATTEST: 

 _____________________________ 

CITY CLERK 

 

APPROVED AS TO LEGAL SUFFICIENCY: 

__________________________________ 

CITY ATTORNEY 
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AIDS HELP, INC.  

A Florida Not For Profit Corporation 

  

By _______________________________ 

       Ed Czaplicki, PRESIDENT 

Date: _____________________________ 

 

STATE OF FLORIDA 

COUNTY OF MONROE 

  

  The foregoing instrument was acknowledged before me on this _______ day of 
_______ 2009, by ________________ who is personally known to me or who produced 
_____________________ as identification, and who did/did not take an oath. 

                         

                                                            __________________________________________ 

                                                            Notary Public, State of Florida At Large 

      [seal] 
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Attachment B – Conditional Use and Major Development Plan Approval (B-1) and 
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