Item 3i.

Development Review Committee
September 14, 2009 - 9:00 a.m.
Old City Hall, 510 Greene Street

Variance — 2832 North Roosevelt Blvd (RE 00065380-000000) — A Variance for height of
105 ft. for a cellular phone tower in the Commercial General (CG) zoning district per Section

122-1149 of the Land Development Regulations of the Code of Ordinances of the City of Key
West, Florida




VARIANCES ARE QUASI-JUDICIAL HEARINGS AND IT IS

IMPROPER TO SPEAK TO A PLANNING BOARD AND/OR BOARD

Please print or type a response to the following:

1.

® N o o

9.

10.
11.
12.

OF ADJUSTMENT MEMBER ABOUT THE VARIANCE
OUTSIDE THE HEARING

Variance Application

City of Key West
Planning Department

Site Address 2832 N. Roosevelt Blvd. Key West, FL 33040

Name of Applicant _Trepanier & Associates, Inc.

Applicantis: Owner Authorized Representative X
(attached Authorization Form must be completed)
Address of Applicant 402 Appelrouth Lane
Key West, Florida 33040

Phone # of Applicant (305) 293-8983 Mobile# Fax# (305)293-8748
E-Mail Address sdavis@owentrepanier.com

Name of Owner, if different than above Carl M. Herman Revocable Living Trust

Address of Owner 1809 Venetia Street
Key West, Florida 33040

Phone Number of Owner (305) 852-8171 Fax# (305)852-8286
Email Address keyswifi@gmail.com

Zoning District of Parcel __ CG RE# 00065380-000000

Description of Proposed Construction, Development, and Use

Wireless Telecommunications Facility

13.

Required information: (application will not move forward until all information is provided)

Required Existing Requested

Front Setback

Side Setback

Side Setback

Rear Setback

Building Coverage

Open Space
Requirements

Impervious Surface

f

Height 40 ft. 0 ft. 105 ft.
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14. Is Subject Property located within the Historic District? Yes No X
If Yes, indicate date of HARC approval as well as the HARC Approval Number. Attach
minutes of the meeting.

Date HARC #

15. Are there any easements, deed restrictions or other encumbrances attached to the
subject property? Yes No X If Yes, please describe and attach relevant
documents.

16. Will the work be within the dripline (canopy) of any tree on or off the property?

YES NO_X
If yes, provide date of landscape approval, and attach a copy of such approv

Check List
(to be completed by Planning Staff and Applicant at time of submittal)

Applicant Staff

Initials Initials The following must be included with this application

Copy of the most recent recorded deed showing ownership and a legal description of the
subject property

n
)

Application Fee (to be determined according to fee schedule)

Site Plan (existing and proposed) as specified on Variance Application Information Sheet

Floor Plans of existing and proposed development (8.5 x 11)

Copy of the most recent survey of the subject property

Elevation drawings as measured from crown of road

Stormwater management plan

HARC Approval (if applicable)

Notarized Verification Form

nhlnhfhhfhinntih|hin|ln
g|jg|jgjoigjg|ojgiu

A PDF or compatible electronic copy of the complete application on a compact disk

Please note that all architecture or engineering designs must be prepared and sealed by a
professional architect or engineer registered in the state pursuant to F.S. chs. 471 and 481,
respectively. Two signed and sealed copies will be required at time of submittal.
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Standards for Considering Variances

Before any variance may be granted, the Planning Board and/or Board of Adjustme
find all of the following requirements are met:

1. Existence of special conditions or circumstances. That special conditions and
circumstances exist which are peculiar to the land, structure or building involved and
which are not applicable to other land, structures or buildings in the same zoning district.

This wireless telecommunication facility has a special condition in
that the antennas need to be higher than the surrounding structures

and landscape in order to provide effective coverage in an area. In

this case 145 ft. is the effective height.

2. Conditions not created by applicant. That the special conditions and circumstances do
not result from the action or negligence of the applicant.

This area of the island has a coverage shadow as demonstrated in the

attached documentation. The shadow causes dropped emergency calls
as recorded in the attached police records. This area is a high
pedestrian/ bicyclist/ vehicular conflict area that results in a high

number of emergency calls.

3. Special privileges not conferred. That granting the variance(s) requested will not confer
upon the applicant any special privileges denied by the land development regulations to
other lands, buildings or structures in the same zoning district.

This height variance does not confer special privileges, it simply

allows for the normal wireless telecommunication functionality of

of the facility.

4. Hardship conditions exist. That literal interpretation of the provisions of the land
development regulations would deprive the applicant of rights commonly enjoyed by
other properties in this same zoning district under the terms of this ordinance and wouid

work unnecessary and undue hardship on the applicant.
Hardship conditions exist to both the applicant and the community.

If the variance is not granted, the wireless telecommunications operator

cannot functionally operate his business in the community; additionally
the community will face a hardship through continued dropped calls,

which in emergencies can be a life threatening
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5. Only minimum variance(s) granted. That the variance(s) granted is/are the minimum
variance(s) that will make possible the reasonable use of the land, building or structure.

145 ft. is the minimum height required to allow the wireless

telecommunications facility to function correctly and eliminate

the coverage shadow in the area.

6. Not injurious to the public welfare. That granting of the variance(s) will be in harmony
with the general intent and purpose of the land deveiopment regulations and that such
variances will not be injurious to the area involved or otherwise detrimental to the public
interest or welfare.

This wireless facility will bring consistent, reliable service

to an area notorious for inadequate service. It will enhance the

health, safety and public welfare of the citizens using the area by

allowing a fully functioning wireless connection. The location is

ideal with regard to compatible uses and life-safety

7. Existing nonconforming uses of other property shall not be considered as the basis for
approval. That no other nonconforming use of neighboring lands, structures, or buildings
in the same district, and that no other permitted use of lands, structures or buildings in
other districts shall be considered grounds for the issuance of a variance.

Nonconformities are not considered as the basgis for this regquest.

The Planning Board and/or Board of Adjustment shall make factual findings regarding
the following:

+ That the standards established in subsection (a) have been met by the applicant
for a variance.

+ That the applicant has demonstrated a "good neighbor policy" by contacting or
attempting to contact all noticed property owners who have objected to the
variance application, and by addressing the objections expressed by these
neighbors.
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Verification Form



Verification Form

Please note, variances are quasi-judicial hearings and it is improper to speak to a
Planning Board or Board of Adjustment Member about the variance outside of
the hearing.

This form should be completed by the applicant. Where appropriate, please indicate whether
applicant is the owner or a legal representative. If a legal representative, please have the
owner(s) complete the following page, “Authorization Form.”

|, Trepanier & Associates, Inc. , being duly sworn, depose and say
Name(s) of Applicant(s)

that: | am (check one) the Owner X Owner’s Legal Representative
for the property identified as the subject matter of this application:

2832 N. Roosevelt Blvd.
Street Address and Commonly Used Name (if any)

All of the answers to the above questions, drawings, plans and any other attached data which
make up this application, are true and correct to the best of my knowledge and belief and that if
not true or correct, are grounds for revocation of any action reliant on said information.

oty AT

ture of Owner/Legal Representative Signature of Joint/Co-owner

Subscribed and sworn to (or affirmed) before me on S -27-245 (date) by

bﬂ«@/\r\ (DM}\% (name). He She is personally known to méyr has

as identification.

presented

e

\L V
& "v% RECHARD PUENTE
@5 MY COMMISSION # DD524819

=
2 M 2 y( M%/% %o’“@ EXPIRES: Mar. 2, 2010

ANt .
otary’s Signature a (#07) 3980153 Fiorida Notary Servics.com

4 s
? \C}\W\ d . /LMVZL Name of Acknowledger typed, printed or stamped

(Ub \’WVb\ Title or Rank bb gz q %l 7Commission Number (if any)
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Authorization Form

Please note, variances are quasi-judicial hearings and it is improper to speak to a
Planning Beard or Board of Adjustment Member about the variance outside of
the hearing.

Please complete this form if someone other than the owner is representing the property owner
in this matter.

I \7—/;/4/?/ /%:/? W74 //4/80 authorize

Please Print Name(s) of Owner(s)

Ll HichTee — AEus L4 Tat

Please Print Name of Representative /

to be the representative for this application and act on my/our behalf before the Planning

/W %W/ %f/

Signaturé of Owner Signature of Joint/Co-owner if applicable

Subscribed and sworn to (or affirmed) before me on 5/ /0(2@/0 ? (date) by
Jean Dpren W

Please Print Name of Affiant

He/She is personally kn O7wn to me or has L SN -1
presented fﬁ/ ovd. i as identification. \ T Ay

A /& / %,//\
tary's Signature 76/& /

L / (€ VO a /}5 Name of Acknowledger printed or stamped
ﬂ/@@f(/) Title or Rank
-
DD (/77 5 @ g g Commission Number (if any)

A €2 \y COMMISSION # DD 673688

: f,a S EXPIRES: September 14, 2011
ey Bondd Ty Notary Publc Undenvrters
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Authorization Form

Please note, variances are quasi-judicial hearings and it is improper to speak to a
Planning Board or Board of Adjustment Member about the variance outside of
the hearing.

Please complete this form if someone other than the owner is representing the property owner
in this matter.

?,},/( 72/'0&#/ (K€L§ S w: "F)' Tﬂc\/ authorize

Please Print Name(s) of Owner(s)

i(QOanin ¢ ASSoc»J‘a%; tnc

Please Print Name of Representati’ve

I,

to be the representative for this application and act on my/our behalf before the Planning
Board.

A

/éignature of Owner Signature of Joint/Co-owner if applicable

Subscribed and sworn to (or affirmed) before me on M@Y Zé’ , Mdate) by
Do L 1: e ber

Please Print Name of Affiant

CHE??She is personal me or has

presented

\Urea Ao

Notary’s Signature and Seal

as identification. N =1 9 =

MONICA HANE

Notary Public - State of Florida

* My Commission Expires Aug 18, 2009
Commission # DD 463579

Bonded By National Notary Assn.

Wity
O ‘s,
SRR P,

MDV\ LCO %/\—@ Name of Acknowledger printed or stamped

"(o \‘éq
/\)@%@M\ Poblic ( %J’?ietlecﬁﬁ;k ‘

b\b A b BS}Q Commission Number (if any)
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Return
Manie TV CLOSING DEPT. Doctt 1532081 ©8/31/2008  3:36PN
Address  M32 DUCK AVENLE Filed & Recorded in Official Records of
KEY WEST, 1. 33040 MONROE COUNTY DANNY L. KOLHAGE
a8/01/2005  3:36PM
This Instroment Propared by DEBBIE CONDELLA DEED DOC STAMP CL: FP $0.70
Address 3412 DUCK AVENUL
KEY WFST, FL 33040 0 1532001

Ghis Indenturg B 27 re s

Wherowes waed hecow (b teve arty* el micisde the beite, Persont! reprseataies s natanns andor asigas o (e Nespective parties heretn the use of Uit seyuisr hall inchude the plarel, snd
e pastat e wegnker (ke s of sty geader chadl jackude o gendery epd ¥ cved, tha e note” il inchadc 1 e nodes bestn drscebed < moce han ose

-3
Made this e IS day of October A.D. 2602
Betnreen,  CARL M HERMAN, a married man,
whose address is 1809 Venctia Street, Key West, Florida 33040 .
of the County of Monroe ,in the State of Florida Jparty of the first part, and

CARLM.HERMAN, Trustee of the CARL M. HERMAN REVOCABLE LIVING TRUST, under Agreement
dated July 19, 2002,
whose address is 1808 Venetia Street, Key West, Florida 33040

of the County of Mouroe Jin the State of Florida Jparty of the second part,

Hlitneeseth, that e said party of the first part, forand in consideration of the sum of
TEN AND NO/100 {($10.00) DOLLARS AND OTHER GOOD AND VALUABLE CONSIDERATION --—s-vesvesmee e Dollars
to him in hand paid by the said party of the second part, the receipt whereof is hereby acknowledged, has granted, bargained and sold
to the said party of the second part his heirs and assigns forever, the following described land, situate lying and being in the County of
Monroe State of Florida, to wit:

LEGAL DESCRIPTION ATTACHED HERETO AND MADE A PART HEREOF AS SCHEDULE “A”.

FULL POWER AND AUTHORITY ISGRANTED BY THIS DEED TO THE TRUSTEE AND ANY SUCCESSOR TRUSTEFR
TOPROTECT, CONSERVE, SELL, LEASE, ENCUMBER OR OTHERWISE TO MANAGE AND DISPOSE OF THE REAL
PROPERTY DESCRIBED HEREIN, PURSUANT TO FS 689.071.

THE SUCCESSOR TRUSTEE NAMED IN THIS TRUST IS JEAN DORREEN WARD. ALL PERSONS SHALL BFE
ENTITLED TORELY UPON THE VALIDITY OF ACTIONS BY SUCH SUCCESSOR TRUSTEE, INCLUDING THE SALE
OR ENCUMBRANCE OF THIS LAND, UPON THE RECORDING OF A CERTIFICATE BY THE SUCCESSOR TRUSTEE,
EXECUTED UNDER PENALTIES OF PERJURY, IN THE PUBLIC RECORDS OF THIS COUNTY CERTIFYING TO THE

SUCCESSION.

GRANTOR HEREIN WARRANTS AND REPRESENTS THAT THE LAND CONVEYED BY THIS WARRANTY DEED IS
NOT HIS HOMESTEAD NOR THE HOMESTEAD OF ANY MEMBER OF HIS FAMILY AS DEFINED BY THE LAWS OF

THE STATE OF FLORIDA.

THIS DOCUMENT WAS PREPARED WITHOUT BENEFIT OF TITLE SEARCH OR ABSTRACT EXAMINATION AND
1S BASED SOLELY ON FACTS PROVIDED BY EITHER OF THE PARTIES OR THEIR AGENT.

Property Appraiser's Parcel {dentification Number:

And the said party of the first part does hereby fully warrant the title to said land, and will defend the same against the lawful
claims of all persons whomsoever.

I Witness whﬂ’eﬂf. the said party of the {irst part has hereunto set his band and seal the day and year first above
written.

Sigued, Healed and Belivered v Gur Presenre:

W, Se8.
“ - » - .
@'cf«(u\, Ladeta_. (DA BRae—
A CARL M. HERMAN
Printed Name — L/ EFOE A # CIC’A«’/J«ELL v

‘%’/ P bl s
Printed Name™ yl)[/jt upf ééU Jez A

Biate of Florida
Gaunty of Monroe

The foregoing instrument was acknowledged before me this  2nd day of  October 2002,
by CARL M. HERMAN, who is/are personally known to me or who has/have produced o i
as identification and who did (did not} take an oath.

!géflcﬁg//b (L Copicttion
Signature,
27, DEBORAH A CONDELLA \ﬁamcﬁz/f /4 C&’,L/ﬁé‘2¢[4
MY COMMISSION & DO 81223 Printed Name

f o f € XPIRES. March fo. X6
\erw FiNarary Servicw B Boraing. i
e e Ao, e S e

NOTARY PUBLIC




Docst 1532001
Bki 2137 Pgu 2384

Schedule “A”

Legal Description:

Commencing at the southwest comer of Parcel 9 "PLAT OF SURVEY OF LANDS ON
JSLAND OF KEY WEST, MONROE COUNTY, FLLORIDA AS INDICATED AND
DESCRIBED?”, as recorded in Plat Book 3 at Page 35 of the Public Records of Monroe
County, Florida, and the Point of Beginning of the parcel of land being described herein;
from the said Point of Beginning, run north 37 deg. 34 min. 20 sec. west for a distance of
600 feet to a point on the southeasterly right of way line (curb line) of Roosevelt Boulevard:
thence bear south 52 deg. 25 min. and 40 sec. west along the southeasterly right of way line
(curb line) of Roosevelt Boulevard for a distance of 50 feet to a point; thence bear south 37
deg. 34 min. and 20 sec. east for a distance of 600 feet to a point; thence bear north 52 deg.
25 min, and 40 sec. east for a distance of 50 feet back to the Point of Beginning.

¢ Mk

MONROE COUNTY
OFFICIAL RECORDS







0.5 below Q.'?'t::‘t(low
cortaring . can ine
""" Stone Road X~Section

N.T.S.

Typical 17'x20" Elevated

Platform, Ganerator &

equip shelter.

At min. Finish floor Elevation of 8.0

o
»
Rel
‘DJY /5
Monpole P
338
o Hh ! NOTES:
San MH. , / 1. Site is impervious oclite with
Rim 3.02 288, / no vegetation

/ 2. Only Utilities required for buildings

@‘”’cia. 1/ is power and telephone.
Rim /DO 3. Porking will be outside of fence in
/ 15 foot setbacks.
/
/
/ Zoning: C.G. General Commercial
9 .
/z.uz' Setbacks: Front 30
Sige: 15’
$i Rear 25
! )
18j57 725
Rim 2.78

Elav. 4.2%

Island Surveying inc
Fred Hildebrandt,
P.E. 36810

P.LS. 2749

State of Florido
Cert. No. 28302

NNED

cnh

LOCATION

paws

MAP

City of Key West & Stock island

DRAINAGE CALCULATION:

Pre: impervious. 3,000 af. (100%)

Post: Pervious 5 platforms (17°x20") =1700 a.f. (56%)
Parvious . . . . 1300 s.f. (44%)

NOTE: Platforms on stilts, area under to rernain pervious

Dry retention required: 3,000 (.44)(0.52) = 886 c.f.

1 Hour Dssign Rainfall at 2.5

Required storage 2.5 (3,000/12) =625 c.f.

Use Highest 686 c.f.

New Swole Storage, 1000 c.f.

[
fr——m- Elav. vories 3.0 to 4.2
Existing osphait
39 3.0 to 37
2.8 to 3.7
Typical Swale X—Section
NTS.

SURVEYOR'S NOTES:

North arrow and bearings based on desd

Reference beoring: Southeosterly Right—of—Way fine of North Rooseveit Bivd.
3.4 denotes exisitng elevation
Elevations based on N.G.V.D.
B.M. No. Boyou, Elev. 5.079

1929 dotum

& = set 1/2" P, P.LS. No. 2743
& w oset PK Nail, P.LS No. 2749
® = fd 3/8"I8
A = fd. PK Nail, P.LS5 No. 1587

fd. = found

1B = lron Bar

LP. = lron Pipe

m. = measured

d. = Jdaad

N.T.S. = Not fto scale

BM. = Bench Mark

R/W = Right of way

o/h = overhead

F.FL. = Finish Floor Elevation

P.O.C. = point of commence

P.O.B. = point of beginning

conc. = concrete

¢ = Center Line

Fisid Work performed orn  4/15/09

Keys-Wi-Fi Inc.

2826 North Roosevelt Bivd., Key Wesl, Fl.

Date:

Froposed s Pl Tore = '
| Sranage Coc, 09-194 OGREND PUAbEr CsiREvons
oot 1 "mon" Rt Fioos pansl o -
- L) Dwn. By: FH.H §
fie ood Tone: 3152 Northside Drive

Dote: 512709 Suke 201

oy Koy West, £, 33040

s JiD/OR _ACOTIONS (38s) 295-0488

Fox. (303} 293-0237
fhildsbt Obatisoutn.net

e

ur

Fristand Surveying Data\Dara-Fred'Drawnings\Key WestiOverseasiRichter.dwy, 5/29/2009 2:17:39 PM
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h  Federal Aviation Administration Aeronautical Study No.
\ Air Traffic Airspace Branch, ASW-520 2008-AS0-6025-OF

Issued Date: 01/26/2009

Rick Richter

Keys WI-Fi Inc

104 Palmetto Ave
Tavernier, FL 33070

** DETERMINATION OF NO HAZARD TO AIR NAVIGATION **

The Federal Aviation Administration has conducted an aeronautical study under the provisions of 49 U.S.C.,
Section 44718 and if applicable Title 14 of the Code of Federal Regulations, part 77, concerning:

Structure: Antenna Tower Conch Republic Communications Tower
Location: Key West, FL

Latitude: 24-33-54.30N NAD 83

Longitude: 81-46-13.54W

Heights: 145 feet above ground level (AGL)

150 feet above mean sea level (AMSL)

This aeronautical study revealed that the structure does not exceed obstruction standards and would not be a
hazard to air navigation provided the following condition(s), if any, is(are) met:

It is required that FAA Form 7460-2, Notice of Actual Construction or Alteration, be completed and returned to
this office any time the project is abandoned or:

At least 10 days prior to start of construction (7460-2, Part [)
__X___Within 5 days after the construction reaches its greatest height (7460-2, Part I1)

See attachment for additional condition(s) or information.

Based on this evaluation, marking and lighting are not necessary for aviation safety. However, if marking
and/or lighting are accomplished on a voluntary basis, we recommend it be installed and maintained in
accordance with FAA Advisory circular 70/7460-1 K Change 2.

This determination expires on 07/26/2010 unless:

(a) extended, revised or terminated by the issuing office. .

(b) the construction is subject to the licensing authority of the Federal Communications Commission
(FCC) and an application for a construction permit has been filed, as required by the FCC, within
6 months of the date of this determination. In such case, the determination expires on the date
prescribed by the FCC for completion of construction, or the date the FCC denies the application.

NOTE: REQUEST FOR EXTENSION OF THE EFFECTIVE PERIOD OF THIS DETERMINATION

MUST BE POSTMARKED OR DELIVERED TO THIS OFFICE AT LEAST 15 DAYS PRIOR TO THE
EXPIRATION DATE.
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This determination is based, in M, on the foregoing description which in¥@#es specific coordinates , heights,
frequency(ies) and power . Any changes in coordinates , heights, and frequencies or use of greater power will
void this determination. Any future construction or alteration , including increase to heights, power, or the
addition of other transmitters, requires separate notice to the FAA.

This determination does include temporary construction equipment such as cranes, derricks, etc., which may be
used during actual construction of the structure. However, this equipment shall not exceed the overall heights as
indicated above. Equipment which has a height greater than the studied structure requires separate notice to the

FAA.

This determination concerns the effect of this structure on the safe and efficient use of navigable airspace
by aircraft and does not relieve the sponsor of compliance responsibilities relating to any law, ordinance, or
regulation of any Federal, State, or local government body.

A copy of this determination will be forwarded to the Federal Communications Commission if the structure is
subject to their licensing authority.

If we can be of further assistance, please contact our office at (718) 553-4546. On any future correspondence
concerning this matter, please refer to Aeronautical Study Number 2008-AS0-6025-OE.

Signature Control No: 603457-107938110 ( DNE)
Robert Alexander
Specialist

Attachment(s)

Additional Information
Frequency Data
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onal information for ASN 2008-ASO .-. 5-OE

No objection provided that your spurious and harmonic emissions are less than the FCC minimum requirement
of -10.85dbm by14db. (Example: -10.85dbm -14db= -24.85dbm). The EYW RTR is about 0.7nm away.
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quency Data for ASN 2008-AS0-60

LOW HIGH FREQUENCY ERP
FREQUENCY FREQUENCY UNIT ERP UNIT
824 849 MHz 500 W
851 866 MHz 500 W
869 894 MHz 500 \"
1850 1910 MHz 1640 W
1930 1990 MHz 1640 W
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A572-65

Grade

4773.9

10623.4

13406.9

8803.

2

Waight (b}

oot o __

SHEAR
74006 o

AXIAL
47630 Ib

/F‘%\\
_[_._J \V
TORQUE 23 Ib-ft

DESIGNED APPURTENANCE LOADING

TYPE ELEVATION TYPE ELEVATION

Flghtnng Rod 145 " l4) BSA-185065-12 s T
(4) BSA-185065-12 145 (4) BSA-185065-12 125 -
(4) BSA-185065-12 YT (4) BSA-185065-12 125 N
(4 BSA-185065-12_ e @) BSA-185065-12 115 B
3.T-Arms - 5 Standoft x 12 Face 145 (4) BSA-185065-12 s -
Width ) _ __ 4)BSA185065-12 ’ 115
(4) BSA-185065-12 3o _3-T-Arms - 5 Standoft x 12’ Face 115
(4) BSA-185065-12 135 Width
(4) BSA-185065-12 RS (4) BSA-185065-12 105 o
3-T-Ams - 5 Standoff x 12’ Face 135 (4) BSA-185065-12 105
Width (4) BSA-185065-12 105
3- T-Arms - 5 Standotf x 12' Face 125 3-T-Arms - 5 Standolt x 12 Face 105
Width Width !

MATERIAL STRENGTH

GRADE “Fy Fu GRADE Fy Fu

A572-65 65 ksi 180 ksi

TOWER DESIGN NOTES

1. Tower designed for Exposure C to the TIA-222-G Standard.
2. Tower designed for a 155 mph basic wind in accordance with the TIA-222-G Standard.
3. Deflections are based upon a 60 mph wind.
4. TOWER RATING: 99.4%

MOMENT
7085815 ib-ft

REACTIONS - 155 mph WIND

Nello Corporation o
: ‘ RS AFQ21563
211 W. Washington, Suite 2000 |5 Kevs WiLF i Bmnr oy Tiana
South Bend, IN 46601 | Keys WiFi e e
Phone; (800) 806-3556 % Taz2eq 032509 NTS
FAX: AN e (215002156360 =
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FCC Registration Number
Information




KEYS WI-FI, INC.

August 20, 2009

Mr. Rodney Corriveau
Senior Planner

City of Key West

604 Simonton

Key West, FL 63040

Mr. Corriveau:

This letter is to serve as a statement that Keys Wi-Fi, Inc is a registered entiry to
conduct business with the FCC. Keys Wi-Fi's FCC Rugistration Number (FRN) is
0015991391.

Keys Wi-Fi also operates two (2) wireless telecommunications facilities, which are
registered and attached.

1) 1259156 — Port St Lucie, FL.

2) 1268378 — Ave Maria, FL

All the best,
Rick Richter
President

104 Paimewo Rvenue, tavermer, FL 33070
Pxone (970) 309-3156 - €man: Kevswm@email.com



ASR Registration 1259156
ASR Registration Search
Registration 1259156

<*» Map Registration
)

Registration Detail

Reg Number 1259156

File Number A0616920

FAA Study 2007-AS0-3203-0E
FAA Issue 07/09/2007

Date

Antenna Structure

Status Constructed
Constructed 12/01/2008
EMI No
NEPA No

Page 1 of 2

Structure Type TOWER - Free standing or Guyed Structure used for Communications Purposes

Location (in NAD83 Coordinates)

Lat/Long 27-17-04.0 N 080-29-00.3 W
City, State Port St. Lucie , FL

Center of

AM Array

9901 Range Line Road

Heights (meters)

Elevation of Site Above Mean Sea Level
9.0
Overall Height Above Mean Sea Level

68.0
Painting and Lighting Specifications
None

Owner & Contact Information
FRN 0015991391
Owner

Keys Wi-Fi Inc.

Attention To: Rick Richter
104 Palmetto Ave
Tavernier , FL 33070

Contact

Richter , Rick
104 Palmetto Ave
Tavernier , FL 33070

Last Action Status

Status Constructed
Purpose Notification
Mode Interactive

Related Applications
12/19/2008

http://wireless2.fcc.gov/UlsApp/AsrSearch/asrRegistration. jsp?regKey=26583...

A0616920 - Notification (NT)

Overall Height Above Ground (AGL)
59.0

Overall Height Above Ground w/o
Appurtenances

59.0

Licensee ID

P: (305)852-8171
E: keyswifi@gmail.com

P: (305)852-8171
E: keyswifi@gmail.com

Received
Entered

12/19/2008
12/19/2008

8/20/2009



ASR Registration 1259156 Page 2 of 2
07/11/2007  A0553901 - New (NE)

Comments
Comments
None

Automated Letters

07/15/2008 Construction Reminder, Reference 602793
07/12/2007 Authorization, Reference 571581
' CLOSE WINDOW |

http:/ /wireless2.fcc.gov/UlsApp/AsrSearch/asrRegistration. jsp?regKey=26583... 8/20/2009



ASR Registration 1268378

ASR Registration Search
Registration 1268378
«» Map Registration
v

Registration Detail

Reg Number 1268378

File Number ADB48244

FAA Study 2009-AS0-967-0E
FAA Issue 05/18/2009

Date

Antenna Structure
Structure Type POLE - Any type of Pole
Location (in NAD83 Coordinates)

Lat/Long 26-19-19.6 N 081-26-35.1 W
City, State Ave Maria , FL

Center of

AM Array

Status Constructed
Constructed 08/04/2009
EMI No
NEPA No

SW Corner of Utility Center

Heights (meters)

Elevation of Site Above Mean Sea Level
6.1
QOverall Height Above Mean Sea Level

36.5
Painting and Lighting Specifications
None

Owner & Contact Information
FRN 0015991391
Owner

Keys Wi-Fi, Inc
104 Palmetto Avenue
Tavernier , FL 33070

Contact

Richter , Rick
104 Palmetto Avenue
Tavernier , FL 33070

Last Action Status

Status Constructed
Purpose Notification
Mode Interactive

Related Applications
08/20/2009

http://wireless2.fcc.gov/UlsApp/AsrSearch/asrRegistration. jsp?regKey=26677...

A0648244 - Notification (NT)

Overall Height Above Ground (AGL)
30.4

Overall Height Above Ground w/o
Appurtenances

30.4

Licensee ID

P: (305)852-8171
E: keyswifi@gmail.com

P: (305)852-8171
E: keyswifi@gmail.com

Received
Entered

08/20/2009
08/20/2009

Page 1 of 2

8/20/2009



ASR Registration 1268378 Page 2 of 2

05/19/2009 A0639269 - New (NE)

Comments
Comments
None

Automated Letters
05/20/2009 Authorization, Reference

http://wireless2.fcc.gov/UlsApp/AsrSearch/asrRegistration. jsp?regKey=26677... 8/20/2009



Coordination Letter Regarding
Fiber Optics Cable Connection




KEYS WI-FI, INC.

August 20, 2009

Mr. Rodney Corriveau
Senior Planner

City of Key West

604 Simonton

Key West, FL 63040

Mr. Corniveau:

This letter is to serve as a statement that | spoke (afternoon of August 20, 2009)
with Mr. Ortelio Espinosa, Jr. RCDD, Specialist — BICS , Network Operations. Florida of
AT&T Southeast, 650 United Street, Key West, Florida 33049. T: 305-296-6428 F: 305-296-
9032, and ortelio.espinosa@att.com.

Mr. Espinosa conveyed to me that the cell tower sites in the Keys are heing
upgraded from copper lines to fiber, as wireless providers require increased capacity for data
transmission. Also, Mr. Espinpsa stated that he believed Nerth Roosevelt Blvd was served
by underground fiber and that a proposed tower located near Alberton’s would have a
direct underground fiber connection from the tower site to the AT&T operations center.

All the best,

e

Rick Richter
President

10Y Paumewno Avenue, tavermer, FL 33070
Pxone (970) 309-3156 - eman: Kevswm@emam.com



Radio Frequency Safety Report
Frequently Asked Questions/Answers




Radio Frequency Safety

A@ Office of Engireering and
Technelegy (OET]

Frequently asked questions about the safety of radiofrequency (RF) and
microwave emissions from transmitters and facilities regulated by the FCC

For further information on these (and other) topics please refer to OQET
Bulletin 56. You may also contact the FCC's RF Safety Program at

rfsafety@fcc.qgov or 1-888-225-5322

WHAT ARE "RADIOFREQUENCY"™ AND MICROWAVE RADIATION?

Electromagnetic radiation consists of waves of electric and magnetic energy moving
together (i.e., radiating) through space at the speed of light. Taken together, all
forms of electromagnetic energy are referred to as the electromagnetic "spectrum.”
Radio waves and microwaves emitted by transmitting antennas are one form of
electromagnetic energy. They are collectively referred to as "radiofrequency" or "RF"
energy or radiation. Note that the term “radiation” does not mean “radioactive.”
Often, the terms "electromagnetic field" or "radiofrequency field" may be used to
indicate the presence of electromagnetic or RF energy.

The RF waves emanating from an antenna are generated by the movement of
electrical charges in the antenna. Electromagnetic waves can be characterized by a
wavelength and a frequency. The wavelength is the distance covered by one
complete cycle of the electromagnetic wave, while the frequency is the number of
electromagnetic waves passing a given point in one second. The frequency of an RF
signal is usually expressed in terms of a unit called the "hertz" (abbreviated "Hz").
One Hz equals one cycle per second. One megahertz ("MHz") equals one million
cycles per second.

Different forms of electromagnetic energy are categorized by their wavelengths and
frequencies. The RF part of the electromagnetic spectrum is generally defined as
that part of the spectrum where electromagnetic waves have frequencies in the
range of about 3 kilohertz (3 kHz) to 300 gigahertz (300 GHz). Microwaves are a
specific category of radio waves that can be loosely defined as radiofrequency energy
at frequencies ranging from about 1 GHz upward. (Back to Index)

WHAT IS NON-IONIZING RADIATION?

"lonization" is a process by which electrons are stripped from atoms and molecules.
This process can produce molecular changes that can lead to damage in biological
tissue, including effects on DNA, the genetic material of living organisms. This
process requires interaction with high levels of electromagnetic energy. Those types
of electromagnetic radiation with enough energy to ionize biological material include


http://www.fcc.gov/oet/info/documents/bulletins/#56
http://www.fcc.gov/oet/info/documents/bulletins/#56
mailto:rfsafety@fcc.gov
http://www.fcc.gov/oet/rfsafety/rf-faqs.html#top#top

X-radiation and gamma radiation. Therefore, X-rays and gamma rays are examples
of ionizing radiation.

The energy levels associated with RF and microwave radiation, on the other hand,
are not great enough to cause the ionization of atoms and molecules, and RF energy
is, therefore, is a type of non-ionizing radiation. Other types of non-ionizing
radiation include visible and infrared light. Often the term "radiation" is used,
colloquially, to imply that ionizing radiation (radioactivity), such as that associated
with nuclear power plants, is present. lonizing radiation should not be confused with
the lower-energy, non-ionizing radiation with respect to possible biological effects,
since the mechanisms of action are quite different. (Back to Index)

HOW 1S RADIOFREQUENCY ENERGY USED?

Probably the most important use for RF energy is in providing telecommunications
services. Radio and television broadcasting, cellular telephones, personal
communications services (PCS), pagers, cordless telephones, business radio, radio
communications for police and fire departments, amateur radio, microwave point-to-
point links and satellite communications are just a few of the many
telecommunications applications of RF energy. Microwave ovens are an example of a
non-communication use of RF energy. Radiofrequency radiation, especially at
microwave frequencies, can transfer energy to water molecules. High levels of
microwave energy will generate heat in water-rich materials such as most foods.
This efficient absorption of microwave energy via water molecules results in rapid
heating throughout an object, thus allowing food to be cooked more quickly in a
microwave oven than in a conventional oven. Other important non-communication
uses of RF energy include radar and industrial heating and sealing. Radar is a
valuable tool used in many applications range from traffic speed enforcement to air
traffic control and military surveillance. Industrial heaters and sealers generate
intense levels of RF radiation that rapidly heats the material being processed in the
same way that a microwave oven cooks food. These devices have many uses in
industry, including molding plastic materials, gluing wood products, sealing items
such as shoes and pocketbooks, and processing food products. There are also a
number of medical applications of RF energy, such as diathermy and magnetic
resonance imaging (MRI). (Back to Index)

HOW IS RADIOFREQUENCY RADIATION MEASURED?

An RF electromagnetic wave has both an electric and a magnetic component (electric
field and magnetic field), and it is often convenient to express the intensity of the RF
environment at a given location in terms of units specific to each component. For
example, the unit "volts per meter" (V/m) is used to express the strength of the
electric field (electric "field strength™), and the unit "amperes per meter" (A/m) is
used to express the strength of the magnetic field (magnetic "field strength™).
Another commonly used unit for characterizing the total electromagnetic field is
"power density."” Power density is most appropriately used when the point of
measurement is far enough away from an antenna to be located in the "far-field"
zone of the antenna.

Power density is defined as power per unit area. For example, power density is
commonly expressed in terms of watts per square meter (W/m2), milliwatts per
square centimeter (mW/cmz2), or microwatts per square centimeter (UW/cm2). One


http://www.fcc.gov/oet/rfsafety/rf-faqs.html#top#top
http://www.fcc.gov/oet/rfsafety/rf-faqs.html#top#top

mwW/cm2 equals 10 W/m2, and 100 pW/cm2 equal one W/m2. With respect to
frequencies in the microwave range, power density is usually used to express
intensity of exposure.

The quantity used to measure the rate at which RF energy is actually absorbed in a
body is called the "Specific Absorption Rate" or "SAR." It is usually expressed in
units of watts per kilogram (W/kg) or milliwatts per gram (mW/g). In the case of
exposure of the whole body, a standing ungrounded human adult absorbs RF energy
at a maximum rate when the frequency of the RF radiation is in the range of about
70 MHz. This means that the "whole-body" SAR is at a maximum under these
conditions. Because of this "resonance™ phenomenon and consideration of children
and grounded adults, RF safety standards are generally most restrictive in the
frequency range of about 30 to 300 MHz. For exposure of parts of the body, such as
the exposure from hand-held mobile phones, "partial-body" SAR limits are used in
the safety standards to control absorption of RF energy (see later questions on
mobile phones). (Back to Index)

WHAT BIOLOGICAL EFFECTS CAN BE CAUSED BY RF ENERGY?

Biological effects can result from exposure to RF energy. Biological effects that
result from heating of tissue by RF energy are often referred to as "thermal” effects.
It has been known for many years that exposure to very high levels of RF radiation
can be harmful due to the ability of RF energy to heat biological tissue rapidly. This
is the principle by which microwave ovens cook food. Exposure to very high RF
intensities can result in heating of biological tissue and an increase in body
temperature. Tissue damage in humans could occur during exposure to high RF
levels because of the body's inability to cope with or dissipate the excessive heat
that could be generated. Two areas of the body, the eyes and the testes, are
particularly vulnerable to RF heating because of the relative lack of available blood
flow to dissipate the excess heat load.

At relatively low levels of exposure to RF radiation, i.e., levels lower than those that
would produce significant heating; the evidence for production of harmful biological
effects is ambiguous and unproven. Such effects, if they exist, have been referred to
as "non-thermal” effects. A number of reports have appeared in the scientific
literature describing the observation of a range of biological effects resulting from
exposure to low-levels of RF energy. However, in most cases, further experimental
research has been unable to reproduce these effects. Furthermore, since much of
the research is not done on whole bodies (in vivo), there has been no determination
that such effects constitute a human health hazard. It is generally agreed that
further research is needed to determine the generality of such effects and their
possible relevance, if any, to human health. In the meantime, standards-setting
organizations and government agencies continue to monitor the latest experimental
findings to confirm their validity and determine whether changes in safety limits are
needed to protect human health. (Back to Index)

CAN PEOPLE BE EXPOSED TO LEVELS OF RADIOFREQUENCY RADIATION
THAT COULD BE HARMFUL?

Studies have shown that environmental levels of RF energy routinely encountered by
the general public are typically far below levels necessary to produce significant
heating and increased body temperature. However, there may be situations,


http://www.fcc.gov/oet/rfsafety/rf-faqs.html#top#top
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particularly in workplace environments near high-powered RF sources, where the
recommended limits for safe exposure of human beings to RF energy could be
exceeded. In such cases, restrictive measures or mitigation actions may be
necessary to ensure the safe use of RF energy. (Back to Index)

CAN RADIOFREQUENCY RADIATION CAUSE CANCER?

Some studies have also examined the possibility of a link between RF exposure and
cancer. Results to date have been inconclusive. While some experimental data have
suggested a possible link between exposure and tumor formation in animals exposed
under certain specific conditions, the results have not been independently replicated.
Many other studies have failed to find evidence for a link to cancer or any related
condition. The Food and Drug Administration has further information on this topic
with respect to RF exposure from mobile phones at the following Web site:
www.fda.gov/cellphones/ . (Back to Index)

WHAT RESEARCH IS BEING DONE ON RF BIOLOGICAL EFFECTS?

For many years, research into the possible biological effects of RF energy has been
carried out in laboratories around the world, and such research is continuing. Past
research has resulted in a large number of peer-reviewed scientific publications on
this topic. For many years the U.S. Government has sponsored research into the
biological effects of RF energy. The majority of this work has been funded by the
Department of Defense, due in part, to the extensive military interest in using RF
equipment such as radar and other relatively high-powered radio transmitters for
routine military operations. In addition, some U.S. civilian federal agencies
responsible for health and safety, such as the Environmental Protection Agency
(EPA) and the U.S. Food and Drug Administration (FDA), have sponsored and
conducted research in this area. At the present time, most of the non-military
research on biological effects of RF energy in the U.S. is being funded by industry
organizations, although relatively more research by government agencies is being
carried out overseas, particularly in Europe.

In 1996, the World Health Organization (WHO) established a program called the
International EMF Project, which is designed to review the scientific literature
concerning biological effects of electromagnetic fields, identify gaps in knowledge
about such effects, recommend research needs, and work towards international
resolution of health concerns over the use of RF technology. The WHO maintains a
Web site that provides extensive information on this project and about RF biological
effects and research (www.who.ch/peh-emf).

The FDA, the EPA and other federal agencies responsible for public health and safety
have worked together and in connection with the WHO to monitor developments and
identify research needs related to RF biological effects. More information about this
can be obtained at the FDA Web site: www.fda.gov/cellphones/. (Back to Index)

WHAT LEVELS ARE SAFE FOR EXPOSURE TO RF ENERGY?

Exposure standards for radiofrequency energy have been developed by various
organizations and countries. These standards recommend safe levels of exposure for
both the general public and for workers. In the United States, the FCC has adopted
and used recognized safety guidelines for evaluating RF environmental exposure


http://www.fcc.gov/oet/rfsafety/rf-faqs.html#top#top
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http://www.fcc.gov/oet/rfsafety/rf-faqs.html#top#top

since 1985. Federal health and safety agencies, such as the EPA, FDA, the National
Institute for Occupational Safety and Health (NIOSH) and the Occupational Safety
and Health Administration (OSHA) have also been involved in monitoring and
investigating issues related to RF exposure.

The FCC guidelines for human exposure to RF electromagnetic fields were derived
from the recommendations of two expert organizations, the National Council on
Radiation Protection and Measurements (NCRP) and the Institute of Electrical and
Electronics Engineers (IEEE). Both the NCRP exposure criteria and the IEEE standard
were developed by expert scientists and engineers after extensive reviews of the
scientific literature related to RF biological effects. The exposure guidelines are
based on thresholds for known adverse effects, and they incorporate prudent
margins of safety. In adopting the most recent RF exposure guidelines, the FCC
consulted with the EPA, FDA, OSHA and NIOSH, and obtained their support for the
guidelines that the FCC is using.

Many countries in Europe and elsewhere use exposure guidelines developed by the
International Commission on Non-lonizing Radiation Protection (ICNIRP). The
ICNIRP safety limits are generally similar to those of the NCRP and IEEE, with a few
exceptions. For example, ICNIRP recommends somewhat different exposure levels
in the lower and upper frequency ranges and for localized exposure due to such
devices as hand-held cellular telephones. One of the goals of the WHO EMF Project
(see above) is to provide a framework for international harmonization of RF safety
standards. The NCRP, IEEE and ICNIRP exposure guidelines identify the same
threshold level at which harmful biological effects may occur, and the values for
Maximum Permissible Exposure (MPE) recommended for electric and magnetic field
strength and power density in both documents are based on this level. The
threshold level is a Specific Absorption Rate (SAR) value for the whole body of 4
watts per kilogram (4 W/kg).

In addition, the NCRP, IEEE and ICNIRP guidelines for maximum permissible
exposure are different for different transmitting frequencies. This is due to the
finding (discussed above) that whole-body human absorption of RF energy varies
with the frequency of the RF signal. The most restrictive limits on whole-body
exposure are in the frequency range of 30-300 MHz where the human body absorbs
RF energy most efficiently when the whole body is exposed. For devices that only
expose part of the body, such as mobile phones, different exposure limits are
specified (see below).

The exposure limits used by the FCC are expressed in terms of SAR, electric and
magnetic field strength and power density for transmitters operating at frequencies
from 300 kHz to 100 GHz. The actual values can be found in either of two
informational bulletins available at this Web site (OET Bulletin 56 or OET Bulletin 65),
see listing for "OET Safety Bulletins.” (Back to Index)

WHY HAS THE FCC ADOPTED GUIDELINES FOR RF EXPOSURE?

The FCC authorizes and licenses devices, transmitters and facilities that generate RF
radiation. It has jurisdiction over all transmitting services in the U.S. except those
specifically operated by the Federal Government. However, the FCC's primary
jurisdiction does not lie in the health and safety area, and it must rely on other
agencies and organizations for guidance in these matters.


http://www.fcc.gov/oet/info/documents/bulletins/#56
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Under the National Environmental Policy Act of 1969 (NEPA), all Federal agencies are
required to implement procedures to make environmental consideration a necessary
part of an agency's decision-making process. Therefore, FCC approval and licensing
of transmitters and facilities must be evaluated for significant impact on the
environment. Human exposure to RF radiation emitted by FCC-regulated
transmitters is one of several factors that must be considered in such environmental
evaluations. In 1996, the FCC revised its guidelines for RF exposure as a result of a
multi-year proceeding and as required by the Telecommunications Act of 1996.

Facilities under the jurisdiction of the FCC having a high potential for creating
significant RF exposure to humans, such as radio and television broadcast stations,
satellite-earth stations, experimental radio stations and certain cellular, PCS and
paging facilities are required to undergo routine evaluation for compliance with RF
exposure guidelines whenever an application is submitted to the FCC for construction
or modification of a transmitting facility or renewal of a license. Failure to show
compliance with the FCC's RF exposure guidelines in the application process could
lead to the preparation of a formal Environmental Assessment, possible
Environmental Impact Statement and eventual rejection of an application. Technical
guidelines for evaluating compliance with the FCC RF safety requirements can be
found in the FCC's OET Bulletin 65 (see "OET Safety Bulletins" listing elsewhere at
this Web site).

Low-powered, intermittent, or inaccessible RF transmitters and facilities are normally
"categorically excluded" from the requirement of routine evaluation for RF exposure.
These exclusions are based on calculations and measurement data indicating that
such transmitting stations or devices are unlikely to cause exposures in excess of the
guidelines under normal conditions of use. The FCC's policies on RF exposure and
categorical exclusion can be found in Section 1.1307(b) of the FCC's Rules and
Regulations [47 CFR 1.1307(b)]. It should be emphasized, however, that these
exclusions are not exclusions from compliance, but, rather, only exclusions from
routine evaluation. Transmitters or facilities that are otherwise categorically
excluded from evaluation may be required, on a case-by-case basis, to demonstrate
compliance when evidence of potential non-compliance of the transmitter or facility
is brought to the Commission’'s attention [see 47 CFR 1.1307(c) and (d)]. (Back to

Index)

HOW SAFE ARE MOBILE AND PORTABLE PHONES?

In recent years, publicity, speculation, and concern over claims of possible health
effects due to RF emissions from hand-held wireless telephones prompted various
research programs to investigate whether there is any risk to users of these devices
There is no scientific evidence to date that proves that wireless phone usage can lead
to cancer or a variety of other health effects, including headaches, dizziness or
memory loss. However, studies are ongoing and key government agencies, such as
the Food and Drug Administration (FDA) continue to monitor the results of the latest
scientific research on these topics. Also, as noted above, the World Health
Organization has established an ongoing program to monitor research in this area
and make recommendations related to the safety of mobile phones.

The FDA, which has primary jurisdiction for investigating mobile phone safety, has
stated that it cannot rule out the possibility of risk, but if such a risk exists, "it is
probably small." Further, it has stated that, while there is no proof that cellular
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telephones can be harmful, concerned individuals can take various precautionary
actions, including limiting conversations on hand-held cellular telephones and making
greater use of telephones with hands-free kits where there is a greater separation
distance between the user and the radiating antenna. The Web site for the FDA's
Center for Devices and Radiological Health provides further information on mobile
phone safety: www.fda.gov/cellphones/.

The Government Accounting Office (GAO) prepared a report of its investigation into
safety concerns related to mobile phones. The report concluded that further
research is needed to confirm whether mobile phones are completely safe for the
user, and the report recommended that the FDA take the lead in monitoring the
latest research results.

The FCC's exposure guidelines specify limits for human exposure to RF emissions
from hand-held mobile phones in terms of Specific Absorption Rate (SAR), a measure
of the rate of absorption of RF energy by the body. The safe limit for a mobile phone
user is an SAR of 1.6 watts per kg (1.6 W/kg), averaged over one gram of tissue,
and compliance with this limit must be demonstrated before FCC approval is granted
for marketing of a phone in the United States. Somewhat less restrictive limits, e.g.,
2 W/kg averaged over 10 grams of tissue, are specified by the ICNIRP guidelines
used in Europe and most other countries.

Measurements and analysis of SAR in models of the human head have shown that
the 1.6 W/kg limit is unlikely to be exceeded under normal conditions of use of
cellular and PCS hand-held phones. The same can be said for cordless telephones
used in the home. Testing of hand-held phones is normally done under conditions of
maximum power usage, thus providing an additional margin of safety, since most
phone usage is not at maximum power. Information on SAR levels for many phones
is available electronically through the FCC's Web site and database (see next
question). (Back to Index)

HOW CAN 1 OBTAIN THE SPECIFIC ABSORPTION RATE (SAR) VALUE FOR MY
MOBILE PHONE?

As explained above, the Specific Absorption Rate, or SAR, is the unit used to
determine compliance of cellular and PCS phones with safety limits adopted by the
FCC. The SAR is a value that corresponds to the rate at which RF energy absorbed
in the head of a user of a wireless handset. The FCC requires mobile phone
manufacturers to demonstrate compliance with an SAR level of 1.6 watts per
kilogram (averaged over one gram of tissue).

Information on SAR for a specific cell phone model can be obtained for almost all
cellular telephones by using the FCC identification (ID) number for that model. The
FCC ID number is usually printed somewhere on the case of the phone or device. In
many cases, you will have to remove the battery pack to find the number. Once you
have the number proceed as follows. Go to the following website: Equipment
Authorization. Click on the link for “FCC ID Search”. Once you are there you will see
instructions for inserting the FCC ID number. Enter the FCC ID number (in two parts
as indicated: "Grantee Code" is comprised of the first three characters, the
"Equipment Product Code" is the remainder of the FCC ID). Then click on "Start
Search.” The grant(s) of equipment authorization for this particular ID number
should then be available. Click on a check under "Display Grant" and the grant
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should appear. Look through the grant for the section on SAR compliance,
certification of compliance with FCC rules for RF exposure or similar language. This
section should contain the value(s) for typical or maximum SAR for your phone.

For portable phones and devices authorized since June 2, 2000, maximum SAR levels
should be noted on the grant of equipment authorization. For phones and devices
authorized between about mid-1998 and June 2000, detailed information on SAR
levels is typically found in one of the "exhibits" associated with the grant. Therefore,
once the grant is accessed in the FCC database, the exhibits can be viewed by
clicking on the appropriate entry labeled "View Exhibit." Electronic records for FCC
equipment authorization grants were initiated in 1998, so devices manufactured prior
to this date may not be included in our electronic database.

Although the FCC database does not list phones by model number, there are certain
non-government Web sites such as www.cnet.com that provide information on SAR
from specific models of mobile phones. However, the FCC has not reviewed these
sites for accuracy and makes no guarantees with respect to them. In addition to
these sites, some mobile phone manufacturers make this information available at
their own Web sites. Also, phones certified by the Cellular Telecommunications and
Internet Association (CTIA) are now required to provide this information to
consumers in the instructional materials that come with the phones.

If you want additional consumer information on safety of cell phones and other
transmitting devices please consult the information available below at this Web site.
In particular, you may wish to read or download our OET Bulletin 56 (see "OET RF

Safety Bulletins" listing) entitled: "Questions and Answers about Biological Effects
and Potential Hazards of Radiofrequency Electromagnetic Fields." If you have any
problems or additional questions you may contact us at: rfsafety@fcc.gov or you
may call: 1-888-225-5322. You may also wish to consult a consumer update on
mobile phone safety published by the U.S. Food and Drug Administration (FDA) that
can be found at: www.fda.gov/cellphones/. (Back to Index)

DO "HANDS-FREE"™ EAR PIECES FOR MOBILE PHONES REDUCE EXPOSURE TO
RF EMISSIONS? WHAT ABOUT MOBILE PHONE ACCESSORIES THAT CLAIM
TO SHIELD THE HEAD FROM RF RADIATION?

"Hands-free" kits with ear pieces can be used with cell phones for convenience and
comfort. In addition, because the phone, which is the source of the RF emissions,
will not be placed against the head, absorption of RF energy in the head will be
reduced. Therefore, it is true that use of an ear piece connected to a mobile phone
will significantly reduce the rate of energy absorption (or "SAR") in the user's head.
On the other hand, if the phone is mounted against the waist or other part of the
body during use, then that part of the body will absorb RF energy. Even so, mobile
phones marketed in the U.S. are required to meet safety limit requirements
regardless of whether they are used against the head or against the body. So either
configuration should result in compliance with the safety limit. Note that hands-free
devices using “Bluetooth” technology also include a wireless transmitter; however,
the Bluetooth transmitter operates at a much lower power than the cell phone.

A number of devices have been marketed that claim to "shield" or otherwise reduce
RF absorption in the body of the user. Some of these devices incorporate shielded
phone cases, while others involve nothing more than a metallic accessory attached
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to the phone. Studies have shown that these devices generally do not work as
advertised. In fact, they may actually increase RF absorption in the head due to
their potential to interfere with proper operation of the phone, thus forcing it to
increase power to compensate.(Back to Index)

CAN MOBILE PHONES BE USED SAFELY IN HOSPITALS AND NEAR MEDICAL
TELEMETRY EQUIPMENT?

The FCC does not normally investigate problems of electromagnetic interference
from RF transmitters to medical devices. Some hospitals have policies, which limit
the use of cell phones, due to concerns that sensitive medical equipment could be
affected. The FDA's Center for Devices and Radiological Health (CDRH) has primary
jurisdiction for medical device regulation. FDA staff has monitored this potential
problem and more information is available from the CDRH Web site:
www.fda.gov/cdrh . (Back to Index)

ARE CELLULAR AND PCS TOWERS AND ANTENNAS SAFE?

Cellular radio services transmit using frequencies between 824 and 894 megahertz
(MHz). Transmitters in the Personal Communications Service (PCS) use frequencies
in the range of 1850-1990 MHz. Antennas used for cellular and PCS transmissions
are typically located on towers, water tanks or other elevated structures including
rooftops and the sides of buildings. The combination of antennas and associated
electronic equipment is referred to as a cellular or PCS "base station" or "cell site."
Typical heights for free-standing base station towers or structures are 50-200 feet.
A cellular base station may utilize several "omni-directional" antennas that look like
poles, 10 to 15 feet in length, although these types of antennas are less common in
urbanized areas.

In urban and suburban areas, cellular and PCS service providers commonly use
"sector" antennas for their base stations. These antennas are rectangular panels,
e.g., about 1 by 4 feet in size, typically mounted on a rooftop or other structure, but
they are also mounted on towers or poles. Panel antennas are usually arranged in
three groups of three each. It is common that not all antennas are used for the
transmission of RF energy; some antennas may be receive-only.

At a given cell site, the total RF power that could be radiated by the antennas
depends on the number of radio channels (transmitters) installed, the power of each
transmitter, and the type of antenna. While it is theoretically possible for cell sites to
radiate at very high power levels, the maximum power radiated in any direction
usually does not exceed 50 watts.

The RF emissions from cellular or PCS base station antennas are generally directed
toward the horizon in a relatively narrow pattern in the vertical plane. In the case of
sector (panel) antennas, the pattern is fan-shaped, like a wedge cut from a pie. As
with all forms of electromagnetic energy, the power density from the antenna
decreases rapidly as one moves away from the antenna. Consequently, ground-level
exposures are much less than exposures if one were at the same height and directly
in front of the antenna.

Measurements made near typical cellular and PCS installations, especially those with
tower-mounted antennas, have shown that ground-level power densities are
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thousands of times less than the FCC's limits for safe exposure. This makes it
extremely unlikely that a member of the general public could be exposed to RF levels
in excess of FCC guidelines due solely to cellular or PCS base station antennas
located on towers or monopoles.

When cellular and PCS antennas are mounted at rooftop locations it is possible that a
person could encounter RF levels greater than those typically encountered on the
ground. However, once again, exposures approaching or exceeding the safety
guidelines are only likely to be encountered very close to and directly in front of the
antennas. For sector-type antennas, RF levels to rear are usually very low. (Back to

Index)

For further information on cellular services go to
http://wireless.fcc.gov/services/index.htm?job=service _home&id=cellular

ARE CELLULAR AND OTHER RADIO TOWERS LOCATED NEAR HOMES OR
SCHOOLS SAFE FOR RESIDENTS AND STUDENTS?

As discussed above, radiofrequency emissions from antennas used for cellular and
PCS transmissions result in exposure levels on the ground that are typically
thousands of times below safety limits. These safety limits were adopted by the FCC
based on the recommendations of expert organizations and endorsed by agencies of
the Federal Government responsible for health and safety. Therefore, there is no
reason to believe that such towers could constitute a potential health hazard to
nearby residents or students.

Other antennas, such as those used for radio and television broadcast transmissions,
use power levels that are generally much higher than those used for cellular and PCS
antennas. Therefore, in some cases there could be a potential for higher levels of
exposure to persons on the ground. However, all broadcast stations are required to
demonstrate compliance with FCC safety guidelines, and ambient exposures to
nearby persons from such stations are typically well below FCC safety limits. (Back to

Index)

ARE EMISSIONS FROM RADIO AND TELEVISION BROADCAST ANTENNAS
SAFE?

Radio and television broadcast stations transmit their signals via RF electromagnetic
waves. There are thousands of radio and TV stations on the air in the United States.
Broadcast stations transmit at various RF frequencies, depending on the channel,
ranging from about 540 kHz for AM radio up to about 800 MHz for UHF television
stations. Frequencies for FM radio and VHF television lie in between these two
extremes. Broadcast transmitter power levels range from a few watts to more than
100,000 watts. Some of these transmission systems can be a significant source of
RF energy in the local environment, so the FCC requires that broadcast stations
submit evidence of compliance with FCC RF guidelines.

The amount of RF energy to which the public or workers might be exposed as a
result of broadcast antennas depends on several factors, including the type of
station, design characteristics of the antenna being used, power transmitted to the
antenna, height of the antenna and distance from the antenna. Note that the power
normally quoted for FM and TV broadcast transmitters is the "effective radiated
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power" or ERP not the actual transmitter power mentioned above. ERP is the
transmitter power delivered to the antenna multiplied by the directivity or gain of the
antenna. Since high gain antennas direct most of the RF energy toward the horizon
and not toward the ground, high ERP transmission systems such as used for UHF-TV
broadcast tend to have less ground level field intensity near the station than FM
radio broadcast systems with lower ERP and gain values. Also, since energy at some
frequencies is absorbed by the human body more readily than at other frequencies,
both the frequency of the transmitted signal and its intensity is important.
Calculations can be performed to predict what field intensity levels would exist at
various distances from an antenna.

Public access to broadcasting antennas is normally restricted so that individuals
cannot be exposed to high-level fields that might exist near antennas.
Measurements made by the FCC, EPA and others have shown that ambient RF
radiation levels in inhabited areas near broadcasting facilities are typically well below
the exposure levels recommended by current standards and guidelines. There have
been a few situations around the country where RF levels in publicly accessible areas
have been found to be higher than those recommended in applicable safety
standards. As they have been identified, the FCC has required that stations at those
facilities promptly bring their combined operations into compliance with our
guidelines. Thus, despite the relatively high operating powers of many broadcast
stations, such cases are unusual, and members of the general public are unlikely to
be exposed to RF levels from broadcast towers that exceed FCC limits

Antenna maintenance workers are occasionally required to climb antenna structures
for such purposes as painting, repairs, or lamp replacement. Both the EPA and
OSHA have reported that in such cases it is possible for a worker to be exposed to
high levels of RF energy if work is performed on an active tower or in areas
immediately surrounding a radiating antenna. Therefore, precautions should be
taken to ensure that maintenance personnel are not exposed to unsafe RF fields.
(Back to Index)

HOW SAFE ARE RADIO ANTENNAS USED FOR PAGING AND "TWO-WAY"
COMMUNICATIONS? WHAT ABOUT "PUSH-TO-TALK" RADIOS SUCH AS
"WALKIE-TALKIES?"

"Land-mobile" communications include a variety of communications systems, which
require the use of portable and mobile RF transmitting sources. These systems
operate in several frequency bands between about 30 and 1000 MHz. Radio systems
used by the police and fire departments, radio paging services and business radio
are a few examples of these communications systems. They have the advantage of
providing communications links between various fixed and mobile locations.

There are essentially three types of RF transmitters associated with land-mobile
systems: base-station transmitters, vehicle-mounted transmitters, and hand-held
transmitters. The antennas and power levels used for these various transmitters are
adapted for their specific purpose. For example, a base-station antenna must
radiate its signal to a relatively large area, and therefore, its transmitter generally
has to use higher power levels than a vehicle-mounted or hand-held radio
transmitter. Although base-station antennas usually operate with higher power
levels than other types of land-mobile antennas, they are normally inaccessible to
the public since they must be mounted at significant heights above ground to provide
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for adequate signal coverage. Also, many of these antennas transmit only
intermittently. For these reasons, base-station antennas are generally not of
concern with regard to possible hazardous exposure of the public to RF radiation.
Studies at rooftop locations have indicated that high-powered paging antennas may
increase the potential for exposure to workers or others with access to such sites,
e.g., maintenance personnel. This could be a concern especially when multiple
transmitters are present. In such cases, restriction of access or other mitigation
actions may be necessary.

Transmitting power levels for vehicle-mounted land-mobile antennas are generally
less than those used by base-station antennas but higher than those used for hand-
held units. Some manufacturers recommend that users and other nearby individuals
maintain some minimum distance (e.g., 1 to 2 feet) from a vehicle-mounted antenna
during transmission or mount the antenna in such a way as to provide maximum
shielding for vehicle occupants. Studies have shown that this is probably a
conservative precaution, particularly when the percentage of time an antenna is
actually radiating is considered. Unlike cellular telephones, which transmit
continuously during a call, two-way radios normally transmit only when the "push-to-
talk" button is depressed. This significantly reduces exposure, and there is no
evidence that there would be a safety hazard associated with exposure from vehicle-
mounted, two-way antennas when the manufacturer's recommendations are
followed.

Hand-held "two-way" portable radios such as walkie-talkies are low-powered devices
used to transmit and receive messages over relatively short distances. Because of
the low power levels used, the intermittency of these transmissions ("push-to-talk™),
and due to the fact that these radios are held away from the head, they should not
expose users to RF energy in excess of safe limits. Although FCC rules do not
require routine documentation of compliance with safety limits for push-to-talk two-
way radios as it does for cellular and PCS phones (which transmit continuously
during use and which are held against the head), most of these radios are tested and
the resulting SAR data are available from the FCC’s Equipment Authorization
database. Click on the link for “FCC ID Search <imbed hypertext link>.". (Back to

Index)

HOW SAFE ARE MICROWAVE AND SATELLITE ANTENNAS?

Point-to-point microwave antennas transmit and receive microwave signals across
relatively short distances (from a few tenths of a mile to 30 miles or more). These
antennas are usually circular (“dish™) or rectangular in shape and are normally
mounted on a supporting tower, rooftop, sides of buildings or on similar structures
that provide clear and unobstructed line-of-sight paths between both ends of a
transmission path. These antennas have a variety of uses, such as relaying long-
distance telephone calls, and serving as links between broadcast studios and
transmitting sites.

The RF signals from these antennas travel in a directed beam from a transmitting
antenna to the receiving antenna, and dispersion of microwave energy outside of this
narrow beam is minimal or insignificant. In addition, these antennas transmit using
very low power levels, usually on the order of a few watts or less. Measurements
have shown that ground-level power densities due to microwave directional antennas
are normally thousands of times or more below recommended safety limits.
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Moreover, microwave tower sites are normally inaccessible to the general public.
Significant exposures from these antennas could only occur in the unlikely event
that an individual were to stand directly in front of and very close to an antenna for a
period of time.

Ground-based antennas used for satellite-earth communications typically are
parabolic "dish™ antennas, some as large as 10 to 30 meters in diameter, that are
used to transmit ("uplink™) or receive ("downlink') microwave signals to or from
satellites in orbit around the earth. These signals allow delivery of a variety of
communications services, including television network programming, electronic
newsgathering and point-of-sale credit card transactions. Some satellite-earth
station antennas are used only to receive RF signals (i.e., like the satellite television
antenna used at a residence), and because they do not transmit, RF exposure is not
an issue for those antennas.

Since satellite-earth station antennas are directed toward satellites above the earth,
transmitted beams point skyward at various angles of inclination, depending on the
particular satellite being used. Because of the longer distances involved, power
levels used to transmit these signals are relatively large when compared, for
example, to those used by the terrestrial microwave point-to-point antennas
discussed above. However, as with microwave antennas, the beams used for
transmitting earth-to-satellite signals are concentrated and highly directional, similar
to the beam from a flashlight. In addition, public access would normally be
restricted at uplink sites where exposure levels could approach or exceed safe limits.

Although many satellite-earth stations are "fixed" sites, portable uplink antennas are
also used, e.g., for electronic news gathering. These antennas can be deployed in
various locations. Therefore, precautions may be necessary, such as temporarily
restricting access in the vicinity of the antenna, to avoid exposure to the main
transmitted beam. In general, however, it is unlikely that a transmitting earth
station antenna would routinely expose members of the public to potentially harmful
levels of RF energy. (Back to Index)

ARE RF EMISSIONS FROM AMATEUR RADIO STATIONS HARMFUL?

There are hundreds of thousands of amateur radio operators ("hams'") worldwide.
Amateur radio operators in the United States are licensed by the FCC. The Amateur
Radio Service provides its members with the opportunity to communicate with
persons all over the world and to provide valuable public service functions, such as
making communications services available during disasters and emergencies. Like
all FCC licensees, amateur radio operators are required to comply with the FCC's
guidelines for safe human exposure to RF fields. Under the FCC's rules, amateur
operators can transmit with power levels of up to 1500 watts. However, most
operators use considerably less power than this maximum. Studies by the FCC and
others have shown that most amateur radio transmitters would not normally expose
persons to RF levels in excess of safety limits. This is primarily due to the relatively
low operating powers used by most amateurs, the intermittent transmission
characteristics typically used and the relative inaccessibility of most amateur
antennas. As long as appropriate distances are maintained from amateur antennas,
exposure of nearby persons should be well below safety limits.
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To help ensure compliance of amateur radio facilities with RF exposure guidelines,
both the FCC and American Radio Relay League (ARRL) have issued publications to
assist operators in evaluating compliance for their stations. The FCC's publication
(Supplement B to OET Bulletin 65 can be viewed and downloaded elsewhere at this
Web site (see "OET RF Safety Bulletins™). (Back to Index)

WHAT IS THE FCC'S POLICY ON RADIOFREQUENCY WARNING SIGNS? FOR
EXAMPLE, WHEN SHOULD SIGNS BE POSTED, WHERE SHOULD THEY BE
LOCATED AND WHAT SHOULD THEY SAY?

Radiofrequency warning or "alerting" signs should be used to provide information on
the presence of RF radiation or to control exposure to RF radiation within a given
area. Standard radiofrequency hazard warning signs are commercially available
from several vendors. Appropriate signs should incorporate the format
recommended by the Institute for Electrical and Electronics Engineers (IEEE) and as
specified in the IEEE standard: IEEE C95.2-1999 (Web address: www.ieee.orq).
Guidance concerning the placement of signs can be found in IEEE Standard C95.7-
2005. When signs are used, meaningful information should be placed on the sign
advising affected persons of: (1) the nature of the potential hazard (i.e., high RF
fields), (2) how to avoid the potential hazard, and (3) whom to contact for additional
information. In some cases, it may be appropriate to also provide instructions to
direct individuals as to how to work safely in the RF environment of concern. Signs
should be located prominently in areas that will be readily seen by those persons
who may have access to an area where high RF fields are present. (Back to Index)

CAN IMPLANTED ELECTRONIC CARDIAC PACEMAKERS BE AFFECTED BY
NEARBY RF DEVICES SUCH AS MICROWAVE OVENS OR CELLULAR
TELEPHONES?

Over the past several years there has been concern that signals from some RF
devices could interfere with the operation of implanted electronic pacemakers and
other medical devices. Because pacemakers are electronic devices, they could be
susceptible to electromagnetic sighals that could cause them to malfunction. Some
anecdotal claims of such effects in the past involved emissions from microwave
ovens. However, it has never been shown that the RF energy from a properly
operating microwave oven is strong enough to cause such interference.

Some studies have shown that mobile phones can interfere with implanted cardiac
pacemakers if a phone is used in close proximity (within about 8 inches) of a
pacemaker. It appears that such interference is limited to older pacemakers, which
may no longer be in use. Nonetheless, to avoid this potential problem, pacemaker
patients can avoid placing a phone in a pocket close to the location of their
pacemaker or otherwise place the phone near the pacemaker location during phone
use. Patients with pacemakers should consult with their physician or the FDA if they
believe that they may have a problem related to RF interference. Further
information on this is available from the FDA: www.fda.gov/cdrh . (Back to Index)

DOES THE FCC REGULATE EXPOSURE TO THE ELECTROMAGNETIC
RADIATION FROM MICROWAVE OVENS, TELEVISION SETS AND COMPUTER
MONITORS?
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The Commission does not regulate exposure to emissions from these devices.
Protecting the public from harmful radiation emissions from these consumer
products is the responsibility of the U.S. Food and Drug Administration (FDA).
Inquires should be directed to the FDA's Center for Devices and Radiological Health
(CDRH), and, specifically, to the CDRH Office of Compliance at (301) 594-4654.
(Back to Index)

DOES THE FCC ROUTINELY MONITOR RADIOFREQUENCY RADIATION FROM
ANTENNAS?

The FCC does not have the resources or the personnel to routinely monitor the
emissions for all of the thousands of transmitters that are subject to FCC jurisdiction.
However, the FCC does have measurement instrumentation for evaluating RF levels
in areas that may be accessible to the public or to workers. If there is evidence of
potential non-compliance with FCC exposure guidelines for an FCC-regulated facility,
staff from the FCC's Office of Engineering and Technology or the Enforcement Bureau
can conduct an investigation, and, if appropriate, perform actual measurements. It
should be emphasized that the FCC does not perform RF exposure investigations
unless there is a reasonable expectation that the FCC exposure limits may be
exceeded. Potential exposure problems should be brought to the FCC's attention by
contacting the FCC at: 1-888-225-5322 or by e-mailing: rfsafety@fcc.gov. (Back to

Index)

DOES THE FCC MAINTAIN A DATABASE THAT INCLUDES INFORMATION ON
THE LOCATION AND TECHNICAL PARAMETERS OF ALL OF THE TRANSMITTER
SITES IT REGULATES?

The Commission does not have a comprehensive, transmitter-specific database for
all of the services it regulates. The Commission has information for some services
such as radio and television broadcast stations, and many larger antenna towers are
required to register with the FCC if they meet certain criteria. In those cases,
location information is generally specified in terms of degrees, minutes, and seconds
of latitude and longitude. In some services, licenses are allowed to utilize additional
transmitters or to increase power without notifying the Commission. Other services
are licensed by geographic area, such that the Commission has no knowledge
concerning the actual number or location of transmitters within that geographic area.

The FCC General Menu Reports (GenMen) search engine unites most of the
Commission's licensing databases under a single umbrella. Databases included are
the Wireless Telecommunications Bureau's ULS, the Media Bureau's CDBS, COALS
(cable data) and BLS, and the International Bureau's IBFS. Entry points or search
options in the various databases include frequency, state/county, latitude/longitude,
call sign and licensee name.

The FCC also publishes, generally on a weekly basis, bulk extracts of the various
Commission licensing databases. Each licensing database has it own unique file
structure. These extracts consist of multiple, very large files. OET maintains an
index to these databases.

OET has developed a Spectrum Utilization Study Software tool-set that can be used
to create a Microsoft Access version of the individual exported licensing databases
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and then create Maplnfo "mid" and "mif" files so that radio assignments can be
plotted. This experimental software is used to conduct internal spectrum utilization
studies needed in the rulemaking process. While the FCC makes this software
available to the public, no technical support is provided.

For further information on the Commission's existing databases, please contact
Donald Campbell at donald.campbell@fcc.gov or 202-418-2405. (Back to Index)

WHICH OTHER FEDERAL AGENCIES HAVE RESPONSIBILITIES RELATED TO
POTENTIAL RF HEALTH EFFECTS?

Certain agencies in the Federal Government have been involved in monitoring,
researching or regulating issues related to human exposure to RF radiation. These
agencies include the Food and Drug Administration (FDA), the Environmental
Protection Agency (EPA), the Occupational Safety and Health Administration (OSHA),
the National Institute for Occupational Safety and Health (NIOSH), the National
Telecommunications and Information Administration (NTIA) and the Department of
Defense (DOD).

By authority of the Radiation Control for Health and Safety Act of 1968, the Center
for Devices and Radiological Health (CDRH) of the FDA develops performance
standards for the emission of radiation from electronic products including X-ray
equipment, other medical devices, television sets, microwave ovens, laser products
and sunlamps. The CDRH established a product performance standard for
microwave ovens in 1971 limiting the amount of RF leakage from ovens. However,
the CDRH has not adopted performance standards for other RF-emitting products.
The FDA is, however, the lead federal health agency in monitoring the latest
research developments and advising other agencies with respect to the safety of RF-
emitting products used by the public, such as cellular and PCS phones.

The FDA's microwave oven standard is an emission standard (as opposed to an
exposure standard) that allows specific levels of microwave energy leakage
(measured at five centimeters from the oven surface). The standard also requires
ovens to have two independent interlock systems that prevent the oven from
generating microwaves if the latch is released or if the door of the oven is opened.
The FDA has stated that ovens that meet its standards and are used according to
the manufacturer's recommendations are safe for consumer and industrial use. More
information is available from: www.fda.gov/cdrh.

The EPA has, in the past, considered developing federal guidelines for public
exposure to RF radiation. However, EPA activities related to RF safety and health are
presently limited to advisory functions. For example, the EPA chairs an Inter-agency
Radiofrequency Working Group, which coordinates RF health-related activities among
the various federal agencies with health or regulatory responsibilities in this area.

OSHA is part of the U.S. Department of Labor, and is responsible for protecting
workers from exposure to hazardous chemical and physical agents. In 1971, OSHA
issued a protection guide for exposure of workers to RF radiation [29 CFR 1910.97].
However, this guide was later ruled to be only advisory and not mandatory.
Moreover, it was based on an earlier RF exposure standard that has now been
revised. At the present time, OSHA uses the IEEE and/or FCC exposure guidelines


http://www.fcc.gov/oet/rfsafety/rf-faqs.html#top#top
http://www.fda.gov/cdrh

for enforcement purposes under OSHA's "general duty clause"” (for more information
see: www.osha.gov/SLTC/radiofrequencyradiation/).

NIOSH is part of the U.S. Department of Health and Human Services. It conducts
research and investigations into issues related to occupational exposure to chemical
and physical agents. NIOSH has, in the past, undertaken to develop RF exposure
guidelines for workers, but final guidelines were never adopted by the agency.
NIOSH conducts safety-related RF studies through its Physical Agents Effects Branch
in Cincinnati, Ohio.

The NTIA is part of the U.S. Department of Commerce and is responsible for
authorizing Federal Government use of the RF electromagnetic spectrum. Like the
FCC, the NTIA also has NEPA responsibilities and has considered adopting guidelines
for evaluating RF exposure from U.S. Government transmitters such as radar and
military facilities. (Back to Index)

CAN LOCAL AND STATE GOVERNMENTAL BODIES ESTABLISH LIMITS FOR RF
EXPOSURE?

In the United States, some local and state jurisdictions have also enacted rules and
regulations pertaining to human exposure to RF energy. However, the
Telecommunications Act of 1996 contained provisions relating to federal jurisdiction
to regulate human exposure to RF emissions from certain transmitting devices. In
particular, Section 704 of the Act states that, "No State or local government or
instrumentality thereof may regulate the placement, construction, and modification
of personal wireless service facilities on the basis of the environmental effects of
radio frequency emissions to the extent that such facilities comply with the
Commission’s regulations concerning such emissions.” Further information on FCC
policy with respect to facilities siting is available from the FCC's Wireless
Telecommunications Bureau (see http://wireless.fcc.gov/siting/). (Back to Index)

WHERE CAN | OBTAIN MORE INFORMATION ON POTENTIAL HEALTH
EFFECTS OF RADIOFREQUENCY ENERGY?

Although relatively few offices or agencies within the Federal Government routinely
deal with the issue of human exposure to RF fields, it is possible to obtain
information and assistance on certain topics from the following federal agencies, all
of which also have Internet Web sites.

FDA: For information about radiation from microwave ovens and other consumer and
industrial products contact: Center for Devices and Radiological Health (CDRH), Food
and Drug Administration. [http://www.fda.gov/cdrh/radhealth/]

EPA: The Environmental Protection Agency's Office of Radiation Programs is
responsible for monitoring potential health effects due to public exposure to RF
fields. Contact: Environmental Protection Agency, Office of Radiation and Indoor Air,
Washington, D.C. 20460, (202) 564-9235. [Click on EPA’s website: Frequent
Questions on EMF, RF, & Other Nonionizing Radiation]



http://www.osha.gov/SLTC/radiofrequencyradiation/
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OSHA: The Occupational Safety and Health Administration's (OSHA) Health
Response Team has been involved in studies related to occupational exposure to RF
radiation. [http://www.osha.gov/SLTC/radiation_nonionizing/index.html]

NIOSH: The National Institute for Occupational Safety and Health (NIOSH) conducts
research on RF-related safety issues in workplaces and recommends measures to
protect worker health. Contact: NIOSH, Engineering and Physical Hazards Branch,
Mail Stop R-5, 4676 Columbia Parkway, Cincinnati, Ohio 45226, or phone 1-513-
841-4221. Toll-free public inquiries: 1-800-CDC-INFO (1-800-232-4636), or by
email: cdcinfo@cdc.gov. Internet information on workplace RF safety:
http://www.cdc.gov/niosh/topics/emf/#rffields.

NCI: The National Cancer Institute, part of the U.S. National Institutes of Health,
conducts and supports research, training, health information dissemination, and
other programs with respect to the cause, diagnosis, prevention, and treatment of
cancer. Contact: NCI Public Inquiries Office, 6116 Executive Boulevard, Room
3036A, Bethesda, MD 20892-8322.
[http://www.cancer.gov/cancertopics/factsheet/Risk/cellphones]

Toll-free number: 1-800-4-CANCER (1-800-422-6237).

FCC: Questions regarding potential RF hazards from FCC-regulated transmitters can
be directed to the Federal Communications Commission, Consumer & Governmental
Affairs Bureau, 445 12th Street, S.W., Washington, D.C. 20554 ; Phone: 1-888-225-
5322; E-mail: rfsafety@fcc.gov; or go to: www.fcc.gov/oet/rfsafety.

In addition to federal government agencies, there are other sources of information
regarding RF energy and health effects. Some states and localities maintain non-
ionizing radiation programs or, at least, some expertise in this field, usually in a
department of public health or environmental control. The following table lists some
representative Internet Web sites that provide information on this topic. However,
the FCC neither endorses nor verifies the accuracy of any information provided at
these sites. They are being provided for information only. (Back to Index)

e Bioelectromagnetics Society: http://www.bioelectromagnetics.org/

e EPA’s RadTown USA: http://www.epa.gov/radtown/basic.html

e International Commission on Non-lonizing Radiation Protection
(ICNIRP Europe): http://www.icnirp.de/

e IEEE Committee on Man & Radiation:
http://ewh.ieee.org/soc/embs/comar/

¢ Microwave News: http://www.microwavenews.com/

National Council on Radiation Protection & Measurements:

http://www.ncrponline.org/

NJ Dept Radiation Protection: http://www.nj.gov/dep/rpp/nrs/index.htm

RFcom (Canada): http://www.rfcom.ca/welcome/index.shtml

Wireless Industry (CTIA): _http://www.ctia.org/

World Health Organization (WHO): http://www.who.ch/peh-emf

Germany’s EMF Portal: http://www.emf-portal.de/

For more information on this topic please note:


http://www.osha.gov/SLTC/radiation_nonionizing/index.html
mailto:cdcinfo@cdc.gov
http://www.cdc.gov/niosh/topics/emf/#rffields
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http://www.epa.gov/radtown/basic.html
http://www.icnirp.de/
http://ewh.ieee.org/soc/embs/comar/
http://www.microwavenews.com/
http://www.ncrponline.org/
http://www.nj.gov/dep/rpp/nrs/index.htm
http://www.rfcom.ca/welcome/index.shtml
http://www.ctia.org/
http://www.who.ch/peh-emf
http://www.emf-portal.de/

OET Bulletin 56: Questions and Answers About the Biological Effects and Potential
Hazards of Radiofrequency Radiation.

Any questions regarding this subject matter should be addressed to: The RF Safety
Program
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FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 1
[WT Docket No. 03-128; FCC 04-222]
Nationwide Programmatic Agreament

for Review Under the National Historlc
Praservation Act

AGENCY: Federal Communications
Commission.

ACTION: Final rule,

SUMMARY: In this document, we adopt
revisions to the Federal
Communications Commission’s
{(*Commission”] rules to implement a
Nationwide Programmatic Agreement
(“Nationwide Agreement”) that will
tailor and streamline procedures for
review of certain Commission
undertakings for communications
facilities under section 106 of the
Nationasl Historic Preservation Act of
1966 (“NHPA”), The Nationwide
Agreement will tailor the section 106
review in the communications context
in order to improve compliance and
streamline the review process for
construction of towers and other
Commission undertakings, while at the
same time advancing and preserving the
goal of the NHPA to protect historic
properties, including historic properties
to which federally recognized Indian
tribes, including Alaska Native Villages,
and Native Hawaiian Organizations
(“NHOs") attach religious and cultural
signiflcance.

DATES: Effective March 7, 2005,

FOR FURTHER INFORMATION CONTACT:
Frank Stilwell, Wireless
Telecommunications Bureau, (202) 418—
1892,

SUPPLEMENTARY INFORMATION: This is a
summary of the Federal
Communications Commission’s Report
and Order, FCC 04-222, adopted
September 9, 2004, and released
QOctober 5, 2004. The full text of the
Report and Order is available for public
inspection during regular business
hours at the FCC Reference Information
Center, 445 12th St., SW., Room CY-
A257, Washington, DC 20554. The
complete text may be purchased from
the Commission's duplicating
contractor: Qualex International, 445
12th Street, SW.,, Room CY-B402,
Washington, DC 20554, telephone (202)
863-2893, facsimile (202) 863-2898, or
via e-mail at gualexint@aol.com.

Paperwork Reduction Act

The Report and Order contains
modified information cellection
requirements subject to the Paperwork

Reduction Act of 1995 (PRA), Public
Law 104-13. It will be submitted to the
Office of Management and Budget
(OMB) for review under section 3507(d)
of the PRA, OMB, the general public,
and other Federal agencies are invited to
comment on the new or modified
information collection requirements
contained in this proceeding, Public and
agency comments are due March 7,
2005, Comments should address the
following: (a) Whether the proposed
collection of information is necessary
for the proper performance of the
functions of the Commission, including
whether the information shall have
practical utllity; (b) the accuracy of the
Commission’s burden estimates; (c)
ways to enhance the quality, utility, and
clarity of the information collected; and
(d) ways to minimize the burden of the
collection of information on
respondents, including the use of
automated collection techniques or
other forms of information technology.
A copy of any comments on the
information collections contained
herein should be submitted to Judith B,
Herman, Federal Communications
Commission, 445 12th St., SW., Room
1-(804, Washington, DC 20554, or via
the Internet to Judith-
B.Herman@fcc.gov, and to Edward C.
Springer, OMB Desk Officer, 10236 New
Executive Office Building, 724 17th St.,
NW., Washington, DC 20503, or via the
Internet to
Edward.Springer@omb.eop.gov.

In addition, we note that pursuant to
the Small Business Paperwork Relief
Act of 2002, Pub. L, 107-198, see 44
U.S.C. 3506(c)(4), we previously sought
comment on how the Commission might
“further reduce the information
collection burden for small business
concerns with fewer than 25
employees.” In this Report and Order,
we have assessed the effects of certain
policy changes brought about hy the
Nationwide Agreement that might
impose information collection burdens,1
More specifically, we believe that
businesses with fewer than 25
employees will be affected by the
Nationwide Agreement in 8 manner
similar to other small entities. Burdens
and benefits may be felt more acutely by
small businesses due to their reduced
ability to spread regulatory costs across
a larger number of projects. The
Nationwide Agreement does impose
reporting, recordkeeping, and other
compliance requirements.? However,
Part I1I of the Nationwide Agreement,
which allows for the construction of

1 See Finel Regulalory Flexibility Analysis, infra,
at paragraphs 137-141.
2rd.

certain telecommunications facilities
without the need to submit section 106
materials to the SHPO/THPO, will
probably provide the greatest regulatory
relief for small businesses, including
those with fower than 25 employees. We
believe that the Part ITI exclusions will
be especially helpful for smaller entities
including those with fewer than 25
employees who rely more heavily on the
prompt, predictable completion of each
project to maintain a satisfactory cash
flow. Businesses that avail themselves
of an exclusion will have some costs,
For example, they will have to
determine whether a specific project
satisfies the criteria for that exclusion
and maintsin documentation of that
determination in their files.

Summary of the Report and Order

1. In this Report and Order, we adopt
revisions to the Federal
Communications Commission’s
(“Commission”) rules to implement a
Nationwide Programmatic Agreement
(“Nationwide Agreement") that will
tailor and streamline procedures for
review of certain Commission
undertakings for communications
facilities under section 106 (16 U.S.C.
470f) of the National Historic
Preservation Act of 1966 (“NHPA") (16
U,S.C, 470 ef seq.). On June 9, 2003, we
released a Notice of Proposed
Rulemaking (" NPAM) seeking
comment on a draft Nationwide
Agreement among the Commission, the
Advisory Council on Historic
Preservation (“Council”’) and the
National Conference of State Historic
Preservation Officers (*'Conference”).
See 68 FR 40876 (July 9, 2003). As
discussed below, upon consideration of
the record, we have determined that,
with certain revisions, the Nationwide
Agreement will tailor the section 106
review in the communications context
in order to improve compliance and
streamline the review process for
construction of towers and other
Commission undertakings, while at the
same time advancing and preserving the
goal of the NHPA to protect historic
properties, including historic properties
to which federally recognized Indian
tribes, including Alaska Native Villages,
and Native Hawaiian Organizations
(“NHOs") attach religious and cultural
significance. The Council and
Conference have agreed with this
determination, and the parties executed
the Nationwide Agreement on October
4, 2004, Accordingly, upon the effective
date of the rule changes adopted in this
Report and Ordar, the provisions of the
attached Nationwide Agreement will
become binding on affected licensees
and applicants of the Commission,
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2. During the late 1990s, coincident
with the explosion in tower
constructions necessitated by the
deployment of wireless mobile service
across the country, delays in completing
traditional section 106 reviews hegan to
occur, The Commission’s licensees and
applicants (" Applicants”), State Historic
Preservation Officers (“SHPOs’') and
Commission staff began experiencing
ever-growing caseloads and backlogs
that, it soon became clear, were posing
a threat to the timely deployment of
wireless service to customers.

3. Faced with the prospect of even
larger numbers of towers to be
constructed, the Council formed a
working group, consisting of
representatives of the Council and
Commission, SHPOs, Indian tribes, the
communications industry, and historic
preservation consultants, Members of
the Working Group began meeting on a
regular basis, seeking ways of tailoring
the section 106 process to the unique
situation posed by tower constructions
(and the collocation of antennas on
towers and other structures). While
striving to preserve the goal of the
NHPA to protect historic properties
{including historic properties of cultural
and religious importance to Indian
tribes and NHOs), the group explored
alternatives for streamlining the section
106 process, when feasible,

4, In November 2001, the Working
Group began discussing a Nationwide
Agreement, consistent with § 800.14(hb)
(36 CFR 800.14(b)) of the Council’s
rules, to modify the historic
preservation review process for
communications towers and for antenna
collocations that were not excluded
from section 106 review under the
Nationwide Programmatic Agreement
for the Collocation of Wireless
Antennas, executed March 16, 2001 (66
FR 17554, April 2, 2001) (“Collocation
Agreement”). The Working Group
sought to tailor the NHPA review
process to the communications context
in several ways that were reflected in
the draft Netionwide Agreement,
Commission staff also consulted on a
government-to-government basis with
representatives of federally recognized
Indian tribes regarding the potential for
provisions of the draft Agreement to
significantly and uniquely affect their
historic and cultural interests,

5. Although woe agres, as discussed
below, that certain changes to the
document are appropriate, we conclude
that signing the Nationwide Agreement
advances the public interest, Section
800.14(b) of the Council’s rules,
promulgated pursuant to the Council’s
authority under section 214 of the
NHPA, anticipates that, after due

deliberation among affected parties, a
federal agency, the Council and the
Conference may enter into a nationwide
programmatic agreement that
streamlines the section 106 review
process and tailors it to the particular
context of the subject matter to which it
is applied. Consistent with this
provision, the Nationwide Agreement
streamlines and tailors the NHPA
review process for tower constructions
in a variety of ways, including:
identifying classes of undertakings that,
due to the small likelihood that they
will impact historic properties, are
excluded from routine section 106
review; developing clear and concise
principles governing the initiation of
contact with Indian tribes and NHOs as
part of the section 106 process;
clarifying methods for involving the
public in the process; providing
definitional and procedural guidance for
the identification and evaluation of
historic properties, and the assessment
of effects on those properties;
establishing procedures, including
timelines, for SHPO, Tribal Historic
Preservation Officer (“THPO") and
Commission review; providing
procedural guidance for situations
where construction occurs prior to
compliance with section 106; and
prescribing uniform filing
documentation,

6. We disagree with arguments that
the Nationwide Agreement will obstruct
deployment and impede public safet
by adding regulatory complexity to tge
section 106 review process, To the
contrary, we find, on balance, that the
measures described herein will relieve
unnecessary regulatory burdens, and
therefore will promote public safety and
consumer interests, consistent with our
deregulatory initiatives, While the
procedures prescribed in the
Nationwide Agreement are not free of
complexity, on the whole they are less
burdensome than the currant process
under the Council’s rules, and neither
we nor any commenters have identified
substantially simpler solutions that
would be consistent with our
responsibilities under section 1086 of the
NHPA.

7. At the same time, we conclude that
the Nationwide Agreement will
sufficiently protect historic properties.
The NHPA and the Council’s rules do
not require that federal undertakings
avoid all impacts on historic properties.
Rather, section 106 requires that federal
agencies “take into account” the effect
of their undertekings on historic
properties, which the Council’s rules
interpret to include, among other things,
a “reasonable and good faith effort’” to
identify historic properties, Moreover,

section 214 of the NHPA (16 U.S.C.
470v) directs the Council to “tak[e] into
consideration the magnitude of the
exempted undertaking or program and
the likelihood of impairment of historic
properties.” We interpret these
provisions to mean that, in formulating
exemptions and prescribing processes,
the Council and the federal agency need
not ensure that every possible effact on
a historic property is individually
considered in all circumstances, but that
they should take into account the
likelihood and potential magnitude of
effects in categories of situations.
Indeed, doing s0 should advance
historic preservation in the long run by
enabling all parties to focus their
limited resources on the cases where
significant damage to historic properties
is most likely.

8. Within this framework, we find it
significant that both the Council and the
Conference, whose principal missions
include administering section 106 and
protecting historic properties, have
agreed to sign the Nationwide
Agreement. Like these expert agencies,
we conclude, that the procedures and
standards set forth in the Nationwide
Agreement, while streamlining the
process, are sufficient to minimize the
likelihood that facilities construction
will have unreviawed and unmitigated
effacts on historic propertias, consistent
with the NHPA.

9. As a preliminary matter, a number
of commenters argue that construction
of a communications tower is not a
federal undertaking under section 106 of
the NHPA, An “undertaking” under the
NHPA means “*a project, activity, or
program funded in whole or in part
under the direct or indirect jurisdiction
of a Federal agency, Including * * *
those requiring a Federal permit(,]
licenss, or approval” (16 U.S.C,
470w(7)(C)). The Commission’s rules
currently treat tower construction as an
‘“undertaking” for purposes of the
NHPA., Unless and until we revisit this
public-interest question and determine
that it is appropriate to amend our rules,
wa beliave our existing policies reflect
a permissible interpretation of the
Commission's anthority under the
Communications Act,

10, Some commenters argue that we
should not adopt the proposed
Nationwide Agreement at this time
because federally recognized Indian
tribes were not sufficiently involved in
its negotiation and drafting,
Commission recognizes that as an
independent agency of the federal
government, we have a trust
responsibility to and a government-to-
government relationship with federally
recognized Indian fribes. Accordingly, it
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is our stated policy to consult, to the
extent practicable, with Tribal
governments prior to implementing any
regulatory action or policy that will
significantly or uniquely affect Tribal
governments, their land and resources.
See In the Matter of Statement of Policy
on Establishing a Government-to-
Government Relationship with Indian
Tribes, Policy Statement, 16 FCC Red
4078, 4080 (2000},

11. We conclude that the ections our
staff has undertaken in developing the
Nationwide Agreement fulfill the
commitment made in the Tribal Policy
Statement.

12. Our actions in this matter were
not limited to inviting written comment
from Indian tribes, The Commission
invited representatives of Tribal
governments to participate in
deliberations of the Working Group, and
in a series of communications to all
federally recognized tribes, Commission
staff scoped the issues and specifically
invited meaningful consultative
discusslon. Commission staff also
distributed materials and discussed the
status of the Nationwide Agreement at
several tribal conferences during the
period of preparation and negotiation.
These initial efforts led to direct
substantive discussions between
Commission staff and representatives of
Tribes.

13. As a result of these consultations,
we put out for public comment both the
Navajo Nation’s proposal for notifying
Tribes of otherwise excluded
undertakings and the United South and
Eastern Tribes, Inc. (“UJSET") proposal
regarding tribal and NHO participation
in considering proposed undertakings,
and we are adopting aspects of the

15, Section 214 of the NHPA permits
the Council to exempt from section 106
review classes of federal undertakings
that would be unlikely to impact
historic properties. Pursuant to this
authority, the draft Nationwide
Agreement lists certain types of
Commission undertakings that would be
exempt from completing the section 106
process under the NHPA.

16. We conclude that categorically
excluding from routine section 106
review categories of construction that
are unlikely adversely to impact historic
properties is appropriate and in the
public interest, In addition to
facilitating the timely deployment of
sarvice, properly drafted exclusions can
promote historic preservation both by
conserving the Commission’s, SHPOs'/
THPOs' and the Council's resources to
review more important cases, and by
providing incentives for applicants to
locats facilities in a manner that will
render effects on historic properties less
likely. As discussed above, the NHPA
does not require perfection in evaluating
the potential effects of an undertaking in
every instance. To the contrary, we
believe section 214 contemplates a
balancing of the likelihood of significant
harm against the burden of reviewing
individual undertakings. Moreover, the
provisions in the Nationwide
Agreement for ceasing construction and
notifying the Commission and other
interested parties upon discovery of
previously unidentified historic
properties provides a safeguard in the
unusual instances where the availability
of an exclusion might otherwise cause
an adverse impact to be overlooked.

17. The p: 2d Nationwide
Agreement excludes the “Modification

substantial increase in size, Many
changes to tower sites, sucb as bul  ng
af iround a tower,1 p .ing i air
coni. ti ner or electric generator. T

pli it s 1bs on the grounds, 1
the: at re+ 's.. :ormainten :e
and are 1 t federal undertakings. Thus,
the Nationwide Agreement provides
explicitly that Undertakings do not
include maintenance and servicing of
equipment. Other changes, however, are
federal undertakings because they
materially cbange the nature of the
project that originally required section
106 review. Thus, a change is a federal
undertaking if it alters an essential
fecleral characteristic fthe t
antennas, Any other interpretation
would permit applicants to avoid
section 106 review by initially
constructing a non-intrusive tower and
then modifying it substantially under
the guise of a nonfederal alteration. —

'its

~"19, Because certain changes to towers

that do not involve collocations are
federal undertakings, we conclude that
such enhancements should he excluded
from re if. +donotinvolvea
substantial increase in size, Under the
Collggation Agreement, & change toa
tower occurring in conjunction wi
“coltotation-that doss

Cco oes IlOf resullifia

substantial i mcvease n SIZB 15 BXCHlHéd.

Trom sec‘um 108 review. [n some
Tiistances, a towsr owner may find it
beneficial to make a similar type of
enhancement that is not associated with
an immediate collocation. Such a
change would have the same minimal
likelihood of affecting historic
properties as if it were accompanied by
a collocation. Therefore, it should be
excluded from section 106 review under
the same standsard.

of a tower and any associated
excavation that does not involve a
collocation and does not substantially
increase the size of the existing tower,
as defined in the Collocation
Agreement.” A substantial increase in
size, in turn, is defined in the
Collocation Agreement by reference to
the extent of any increase in the tower's
height. the insta  n of new
equipment cabinets or shelters, the
extent of any new protrusion from the
tower, and excavatic -~ 271
current tower site and any access or

- iility easements. Enhancements to
towers that invo e collocat < and do
not result in a substantial incre se in
size are excluded from review under the
Collocation Ag :e 1ent.

18. We conclude that it is appropriate
and necessary to include in the
Nationwide Agreement an exclusion for
tower enhancements that constitute
federal undertakings, do not involve
collocations, and do not result in a

USET proposal in this Reportf and
Order. Our consultation with USET has
continued since we released the NPEM,
and we have also kept other tribal
organizations apprised of our work and
have invited them and their members to
participate. Finally, many Indian tribes
and NHOs filed comments in this
proceeding, and federally recognized
tribes were encouraged to make ex parte
presentations to members of the
Commission staff regarding this
rulemaking.

14. We recoguize that the execution of
the Nationwide Agreement does not end
our ongoing government-to-government
relationship with federally recognized
Tribes. Accordingly, we fully intend to
continue regular consultation on a
government-to-government basis,
consistent with resource constraints,
regarding the implementation of the
Nationwide Agreement as well as other
aspects of our relationship.

o
20. Under the Collggg;%g%@%n, /[w)(mj)é
collocations on towers constructe \ \
March 16, 2001, are-not excluded uriless w %
the tower has previously completed the 1
section 106 review process. In drafting
the Collocation Agreement, the parties
recognized that permitting collocations
on pre-existing towers without review,
absent substantial evidence of an
adverse effect from either the proposed
collocation or the underlying tower,
would minimize the potential for
adverse effects from new construction
by creating an incentive to collocate. For
towers constructed after the effective
date of the Collocation Agreement, by
contrast, excluding collocations from
review where the underlying tower had
not been reviewed might create a
perverse incentive for companies to
build towers without review in the hope
of later attracting collocations. The
exclusion for enhancements will
similarly apply to all towers constructed
on or before March 16, 2001, and to



Federal Register/Vol. 70, No. 2/ Tuesday, January 4, 2005/Rules and Regulations 559
towers constructed after that date that excavation other than on previously section 106 review under the
went through the section 106 process. disturbed ground must complete section Nationwide Agreement ifitdi »vers
Otherwise, a party might be able to 106 review. We further conclude thata  thal pr¢  tyonwhichi :oposes

avoid the limitation in the Collocation
Agresment by first altering a tower and
then adding an excluded collocation,

21. Similar to the exclusion for
enhancements to towers, the draft
Nationwlde Agreement permits the
construction of new towers without
NHPA review when the new tower
replaces an existing tower and doses not
involve a substantial increase in size, as
defined in the Collocation Agreement.
In addition, unlike the exclusion for
enhancements, the replacement tower
exclusion permits construction and
excavation within 30 feet in any
direction of the leased or owned
property previously surrounding the
tower,

22. We adopt the replacement towsr
exclusion, Similar to collocations,
strengthened structures may reduce the
need for more towers by housing up to
two, four or more additional antennas,
Given the limitation of the exclusien to
replacements that do not effectuate a
substantial increase in size, it is highly
unlikely that a replacement tower
within the exclusion could have any
impact other than on archeological
properties. Moreover, the limitation on
construction and excavation to within
30 feet of the existing leased or owned
property means that only a minimal
amount of previously undisturbed
ground, if any, would be turned, and
that would be very close to the existing
construction, Finally, for reasons similar
to those discussed with respect to tower
enhancements, the replacement tower
exclusion will apply to towers
constructed after March 16, 2001, only
if the original tower completed section
106 review.

23, The draft Nationwide Agresment
permits the erection of facilities without
NHPA review for a teinporary period
not to exceed twenty-four months, We
adopt the proposed temporary facilities
exclusion with one revision. By their
nature, temporary facilities usually
involve little or no excavation. So long
as no excavatlon will occur on
previously undisturbed ground, the risk
of damage to archeological or other
historic properties from a temporary
facility is small. Moreover, temporary
facilitles are often used in response to
exigent circumstances whers it is
important that they be erected quickly.
Taking these considerations togsther,
we conclude that an exclusion for
temporary facilities is appropriate
where no excavation will occur on
previously undisturbed ground. We
revise the exclusion, however, so that a
temporary facility that requires

: sig

period of 24 months is sufficlent to
accommodate nearly all temporary
facilities, and is necessary to ensure that
the exclusion cannot be used to avoid
section 106 review indsefinitely.

24. The draft Nationwide Agreement
permits specified construction an
certain properties in active industrial,
commercial, or government-office use
without NHPA review, We adopt a
revised version of this proposed
exclusion. First, we limit the exclusion
to industrial parks, commercial strip
malls, or shaopping centers that occupy
a total land area of 100,000 square fest
or more. As noted by several
commenters, applying the exclusion to
any commercial property as small as
10,000 square feet, as proposed in the
NPRM, would create an unacceptable
risk of inappropriate development on
small commercial properties, such as
neighborhood shops, that may be
located in or near historic areas, By
confining the exclusion to construction
in industrial parks, commercial strip
malls, or shapping centers that occupy
a total land area of 100,000 square feet
or more, we effectively ensure that
construction subject to the exclusion
will occur nat only on plots that
substantially exceed 10,000 square feet,
but on highly developed properties and
on ground that, in all likelthood, will
have been theoroughly disturbed when
the existing structures were constructed.
At the same time, these types of
properties are among those where
wireless telecommunications service is
most often needed. Thus, this excluslon
combines a low likelihood of significant
impact on historic properties with a
high potential to satisfy service needs,
thereby reducing pressure to site other
facilities in potentially more sensitive
locations,

25. Second, we limit the exclusion to
facilities that are less 1an 200 fr in
ow |l height. Atov.. oflessthan 0
feet 15 ordinarily unlikely to have
t incremental effects on
historic properties within an area t at is
already highly developed. Furthermore,
anten a st~  res 200 feet or less in
heigh ordi ar _y do not require
notification o the Federal Aviation
Administration, and thus are not subjec.

' to federal lighting requirements. Thus,

to the extent that lighting might have a
visual adv ffact on historic
properties, any such effect is unlikely
from towers 200 feet or less,

26. Third, we require that before
applying this exclusion, the applicant
must undertake a search of relevant
records, and must complete a full

to construct it ocat  wi' in the
boundaries of orwi  na 0 feetofa
historic property . ue draft Nationwide
Agreement proposed that the exclusion
would not apply if a structure 45 years
or older were located within 200 feet of
the proposed facility, We conclude,
however, that this proposed criterion
would be burdensome to apply and is
not well tailored to prevent potential
offects on nearby bistoric properties.
Thus, rather than turning on the age of
nearby properties regardless of their
eligibility, the exclusion’s applicability
should depend on whether the property
or a property within 500 fest is, in fact,
listed or eligible for listing in the
National Register. We conclude that, for
towers that otherwise meet the terms of
the exclusion, a 500 foot buffer zone
will adequately protect historic
properties from adverse impacts.

27, Finally, for purposes of this
exclusion, we require applicants to
complete the process of tribal and NHO
participation as specified in section IV
of the Nationwide Agreement. We note
that historic properties of traditional
religious and cultural importance often
are not listed in the National Register or
other publicly available sources. Thus,
in order to provide protection for these
types of historic properties similar to
that afforded to other historic properties
by a search of records, it is necessary to
seek information directly from Indian
tribes and NHOs. If as a result of this
process the applicant or the
Commission identifies a historic
property that may be affected, the
applicant must complete the section 106
process pursuant to the Nationwide
Apgreement notwithstanding the
exclusion.

28. The draft Nationwide Agreement
excludes from review many towers
proposed for construction in or near
utility corridors, and along railways and
highways. On review of the record, we
conclude that the Nationwide
Apgreement should not create an
exclusion for construction along
highways and railroads. As numerous
commenters observe, highways and
railroads frequently follow pathways
that track historic settlement and
transportation patterns and, earlier,
areas frequented by Indian tribes. We
recognize that highways and passenger
railways are among the areas where
customer demand for wireless service is
highest, and thus where the need for
new facllities is greatest. Moreaver, the
existence of these modern intrusions
reduces the risk that a new
communications facility would impose
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an additional adverse effect on historic
properties. Nonetheless, given the
concentration of historic properties near
many highways and railroads, we are
persuaded that it is not feasible to draft
an exclusion for highways and railroads
that would both significantly ease the
burdens of the section 106 process and
sufficiently protect historic properties.

29. We do, however, adopt a Fimited
exclusion for facilities located in or
within 50 feet of a right-of-way
designated for communications towers
or above-ground utility transmission or
distribution lines, where the facility
would not constitute a substantial
increase in size over existing structures
in the right-of-way in the vicinity of the
proposed construction. Due to the
increasing usage of wireless services
and advances in technology, providers
of certain types of service are
increasingly finding it feasible to utilize
antennas mounted on short structures,
often 50 feet or less in height, that
resemble telephone or utility poles.
Where such structures will be located
near existing similar poles, we find that
the likelihood of an incremental adverse
impact on historic properties is
minimal, Moreover, it promotes historic
preservation to encourage construction
of such minimally intrusive facilities
rather than larger, potentially more
damaging structures,

30. For reasons similar to those
discussed above with respect to the
industrial and commercial properties
exclusion, this exclusion does not apply
if the facility would be located within
the boundaries of a historic property,
and we require applicants to conduct a
preliminary search of relevant records
for such property. Due to the limited
size of the structures permitted under
this exclusion and their close similarity
to nearby existing structures, however,
we do not require research regarding
historic properties within 500 feet.
Finally, for the same reasons discussed
above, application of this exclusion
depends on successful completion of
the fribal and NHO participation
Process.

31, Finally, the draft Nationwide
Agreement excludes from NHPA review
undertakings in geagraphic areas
designated by the SHPO/THPO. We
adopt this exclusion as drafted, with
only minor clarifying edits. Such a
provision, we believe, is consistent with
the concept of an exclusion—i.e., to
exempt from review undertakings where
an impact upon historic properties is
unlikely, SHPOs/THPOs are in an
excellent position, given their local
knowledge and experience, to identify
such areas, when permissible under
state or tribal law, While we encourage

SHPOs and THPOs to designate areas
pursuant to this provision to the extent
warranted, we emphasize that doing so
is at the SHPO/THPO's discretion.

32, In the NPRM, we requested
comment on a proposal by the
Conference to allow SHPOs/THPOs to
“apt out” of the exclusion for
construction along utility and
transportation corridors in areas where
historic properties are likely to be
present. We reject the proposed opt-out
provision. As drafted, the exclusions
from the section 106 process are not
dependent on local conditions, but
identify circumstances under which
construction is unlikely to significantly
adversely affect historic properties in
any state. At the same time, an opt-out
provision would create a patchwork of
varying agreements, state-by-state.
Moreover, procedural changes, adopted
by use of the opt-out provision, would
likely occur over a period of time,
creating additional burdens and
confusion for all parties concerned.

33. We reject arguments that, as a
matter of law, the Commission must
provide notice to Indian tribes of all
excluded undertakings, Section 214 of
the NHPA allows for certain
undertakings to be “exempted from any
or all of the requirements of this Act”
and expressly authorizes the Council to
promulgate regulations to effectuate
such exemption. We read section 214 as
authorizing exemptions from the tribal
consultation requirement of section
101(d)(6). There is nothing in the NHPA
or in the Council’s rules expressly
requiring any type of notice to tribes for
every individual underteking that is
excluded from review pursuant to a
programmatic agreement that is signed
and executed by the agency and the
Council. Given that the Council is the
agency authorized to promulgate rules
to implement section 214 of the NHPA,
the absence of notice provisions bath in
the Council’s rules and in other
programmatic agreements suppotts our
conclusion that such provisions are not
necessary under the NHPA, the
Council’s rules, or otherwise, Indeed,
consistent with its rules, it is the
Council, as evidenced by its signature to
this agreement, who approves the
proposed exemption ‘based on the
consistency of the exemption with the
purposes of the act, * * **

34, With respect to the specific
exclusions in the Nationwide
Agreement, we conclude, as discussed
above, that tribal and NHO notice and
participation are necessary for
construction on commercial and
industrial properties and in utility
rights-of-way notwithstanding the
exclusions, This is so because, without

an opportunity for iribes and NHOs to
participate, there is a substantial
possibility that undertakings within
these exclusions could affect properties
of traditional cultural and religious
importance. For the other exclusions, by
contirast, any such possibility is
insignificant, Therefore, a notice
requirement would contravene the goals
of section 214 of the NHPA and the
Council’s rule on exclusions by adding
an unnecessary layer of review and
regulation,

35. Finally, the Commission has met
its government-to-government
responsibility to consult with and its
trust responsibility to federally
recognized tribes with respect to the
exclusions. As explained above, the
Commission has engaged in
government-to-government consultation
with tribes regarding the Nationwide
Agreement. Moreover, a proposal to
require tribal natice was included in the
draft Nationwide Agreement, and
received the consideration of the
various tribes and tribal organizations
that participated in this proceeding.
Indeed, after considering the comments
of Indian tribes, we have included a
tribal participation requirement for the
industrial and commercial properties
and utility corridor exclusions. We
conclude that tribes were afforded an
apportunity to consult with respect to
this issue and accordingly did so,

36, The draft Nationwide Agreement
provides that applicants should retain
documentation of their determination
that an exclusion applies to an
undertaking. We decline to require any
regular reporting of instances in which
the exclusions are used in addition to
such recordkeeping. We find that such
mass undifferentiated reporting of
constructed facilities would be
excessively burdensome and, without
more, would contribute little to an
understanding of how the exclusions are
being applied. We note that as records
relevant to compliance with the
Commission's rules, a company must
produce documentation of its
determination of an exclusion's
applicability to the Commission upon
request, SHPOs/THPOs may also require
production of such records to the extent
authorized under State or tribal law,

37. As a further safeguard to ensure
that the exclusions are applied
appropriately, we provide that a
determination of exclusion should be
made by an authorized individual
within the applicant’s organization.,
While the exclusions are drafted so that
their application should not require
historic preservation expertise, a
responsible individual who understands
the exclusions and their applicability
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needs to ensure that they are applied
appropriately. Moreover, because the
applicant is responsible for compliance
with our rules, this responsible
individual should be within the
applicant’s organization. We advise
applicants to retain a record of the
authorized individual’s review as part of
their record of the exclusion’s
applicability.

38, In the NPRM, we sought comment
on two alternative sets of provisions
governing participation of Indian tribes
and NHOs in undertakings off tribal
lands. Alternative A was developed by
the Working Group. This proposed
alternative directs applicants to use
reasonable and good faith efforts to
identify Indian tribes and NHOs that
may attach cultural and religious
importance to historic properties that
may be affected by an undertaking, and
provides guidance on how to perform
such identification and on the
subsequent process to be followed with
Indian tribes and NHOs. Alternative B
was proposed by USET during the
course of meetings after the Working
Group completed its deliberations,
Alternative B requires the Commission
to consult with potentially affected
Indian tribes and NHOs on each
proposed undertaking, in accordance
with the Council’s rules, unless either
(1) the Indian tribe or NHO has given
the applicant a letter of certification
stating that such consultation is
unnecessary; or (2) the applicant and
the Indian tribe have reached a written
agreement, filed with the Commission,
regarding conditions under which such
certification is unnecessary and the
applicant has complied with that
agreement. Alternative B encourages
parties to use these alternative processes
in lieu of government-to-government
consultation, This alternative does not,
however, provide guidance regarding
how applicants should contact and
relate to Indian tribes and NHOs, stating
that such guidance would be provided
in an appendix or by separate
publication,

39, Since issuing the NPRM, the
Commission has continued to work with
Indian tribes outside the context of this
proceeding to improve the means of
tribal and NHO participation in the
section 106 process. In particular, the
Cominission, after consultation with
federally recognized tribes, has
developed and implemented an
electronic Tower Construction
Notification System to facilitate
identification of and appropriate initial
contact with Indian tribes and NHOs
that may attach religious and cultural
significance to historic properties
within the geographic area of a

proposed undertaking. This system
permits each Indian tribe and NHO
voluntarily to identify in a secure
electronic fashion the geographic areas
in which historic properties of religious
and cultural significance to that Indian
tribe or NHO may be located. When an
applicant then voluntarily enters into
the system the location and other basic
information about a proposed
construction project, the Commission
automatically forwards the information
electronically or by mail to participating
tribes and NHOs. Finally, Indian tribes
and NHOs have the option of
responding to applicants through the
Tower Construction Notification
System, By rationalizing the process of
identification and initial contact
through the Commission, we believe the
Tower Construction Notification System
will relieve burdens and provide
certainty for tribes and NHOs,
applicants, and the Commission alike.

40, Upon consideration of the record,
and in light of the developments
described above, we adopt procedures
for participation of tribes and NHOs that
incorporate aspects of both Alternatives
A and B with certain modifications.
First, we recognize that pursuant to the
federal government'’s unique legal
relationship with Indian tribal
governments, as well as specific
obligations under the NHPA and the
Council’s and Commission's rules, the
Commission has a responsibility to
carTy out consultation with any
federally recognized Indian tribe or any
NHO that attaches religious and cultural
significance to a historic property that
may be affected by a Commission
undertaking, As the Commission has
previously recognized, the federal
government has a historic trust
relationship that requires it to adhers to
fiduciary standards in dealing with
federally recognized tribes. This
fiduciary responsibility and duty of
consultation rest with the Commission
as an agency of the federal government,
not with licensees, applicants, or other
third parties.

41, At the same time, we cannot fulfill
our duty of consultation in a vacuum,
Because our applicants possess unique
knowledge regarding the facilities that
they propose to construct, the
Nationwide Agreement that we adopt
directs applicants to make reasonable
and good faith efforts to identify the
Indian tribes and NHOs that may have
interests in a geographic area. The
Nationwide Agreement further specifies
that where an Indian tribe or NHO has
voluntarily provided information to the
Tower Construction Notification
System, reference to that database
constitutes a reasonable and good faith

effort at identification. In addition, the
Nationwide Agreement provides
guidance regarding other means of
fulfilling this obligation,

42, The Nationwide Agreement
specifies that, after the applicant has
identified potentially interested tribes
and NHOs, contact should be niade at
an early stage in the planning process
with each such tribe or NHO by either
the Commission or the applicant,
depending on the expressed wishes of
the particular Indian tribe or NHO, The
Commission will take steps to ascertain
and publicize the contact preferences of
all federally recognized Indian tribes
and NHOs, both as to who must make
the initial tribal contact and by what
means, as well as any locations or types
of construction projects for which the
Indian tribe or NHO does not expect
notification. To ensure that
communications among parties are in
accordance with the reasonable
preferences of individual tribes and
NHOs, the Commission will also use its
best efforts to arrive at agreements
regarding best practices with Indian
tribes or NHQs, strive for uniformity in
such best practices and encourage
applicants to follow them. Through
these best practices the Commission
hopes to facilitate expeditious
completion of section 106 review by
minimizing misunderstandings among
the parties to that process.

43, If there is no preexisting
relationship between the applicant and
an Indian tribe or NHO, and absent
contrary indication from the Indian tribe
or NHO, initial contact will be made by
the Commission through its electronic
Tower Construction Notification
System. Where there is such a
preexisting relationship the applicant
may make the initial contact in the
manner that is customary to that
relationship or in any manner
acceptable to the Indian tribe or NHO.,
In these circumstances, the applicant
shall copy the Commission on any
initial contact to the Indian tribe or
NHO unless the Indian tribe or NHO has
agreed such copying is unnecessary.
The Nationwide Agreement specifies
that any direct contact with the Indian
tribe or NHO shall be made in a
sensitive manner that is consistent with
the reasonable wishes of the Indian tribe
or NHO, including through the Tower
Construction Notification System where
such means is consistent with the tribe
or NHO's preference. Where the tribe or
NHOQ's wishes are not known, the
Nationwide Agreement sets forth
guidelines regarding respectful address
and sufficient information. The text
further directs that the applicant afford
the tribe or NHO a reasonable
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opportunity to respond, ordinarily 30
days, allow additional time to respond
as reasonable upon request, and make
reasonable efforts to follow up in case
the tribe or NHO does not respond to an
initial communication.

44, The purpose of the initial contact,
whether made hy the Commission or the
applicant, is to begin the process of
ascertaining whether historic properties
of religious and cultural significance to
an Indian tribe or NHO may he affected
by an undertaking, thersby triggering
the duty of consultation, Unless the
tribe or NHO affirmatively disclaims
further interest or has agreed otherwise,
this initial contact does not satisfy the
applicant’s obligation or constitute
government-to-government consultation
by the Commission. It is our hope and
intent that, where direct contacts from
an applicant are acceptable to the Indian
tribe or NHO, amicable contacts will
enable these consulting parties to
complete the section 106 process so as
to obviate the need for government-to-
government consultation in a vast
majority of cases, At the same time,
because the duty to consult rests with
the Commission as a federal government
agency, the Nationwide Agreement
directs applicants to promptly refer to
the Commission any tribal request for
government-to-government
consultation, and to seek Commission
guidance in cases of disagreement or
failure to respond, Finally, the
Nationwide Agreement substantially
adopts provisions from Alternative A
regarding inviting Indian tribes and
NHOs to become consulting parties in
the section 106 process, confidentiality,
and the preservation of alternative
arrangements.

45, We conclude that the provisions
we adopt are consistent with the
Commission’s fulfillment of its tribal
consultation responsibilities under the
NHPA and other sources of federal law.
The NHPA does not provide for
delegation of the tribal consultation
responsibility to private entities. The
provisions that we adopt, however, do
not delegate the Commission's
consultation responsibilities but provide
for direct contacts with an Indian tribe
or NHO by an applicant only in
accordance with the expressed wishes
of the Indian tribe or NHO. Moreover,
the Nationwide Agreement further
provides that, where the applicant is
unknown to the tribe or NHO, the initial
contact will generally be made by the
Commission and does not in any
circumstance allow applicants and
licensees to embark upon and conclude
the section 106 process without
Commission participation and without
tribal or NHO consent.

46. The Nationwide Agreement
expressly states that the initial contact
between applicants or the Commission
and Indian tribes and NHOs is required
at “an early stage of the planning
process * * *in order to hegin the
process of ascertaining whether * * *
Historic Properties [of religious and
cultural significance to them] may be
affected.” The Nationwide Agreement
expresses the ambition that this initial
contact will lead to voluntary direct
discussions through which applicants
and tribes or NHOs will resclve any
matters to the tribe or NHO's
satisfaction without Commission
involvement. However, the Nationwide
Agreement mekes clear that in the
absence of such an agreement, decision-
making authority and the duty to
consult rest with the Commission. Thus,
federally recognized Indian tribes are
free, at any point, to request
government-to-government consultation
with the Commission, and the
Commission is accessible and able to
engage in government-to-government
consultation with any tribe on any
undertaking at any time, Moreover, if an
applicant and an Indian tribe or NHO
disagree regarding whether an
undertaking will have an adverse effect
on a historic property of religious and
cultural significancs, or if the tribe or
NHO does not respond to the
applicant’s inquiries, the Nationwide
Agreement directs the applicant to seek
guidance from the Commission,
following which appropriate
consultation will occur and only then
will the Commission meke a decision
regarding the proposed undertaking,
The Commission only puts the
exploratory phase of the process into the
hands of those parties with the most
intimate knowledge of the proposed
undertaking and, subject to the
expressed wishes of an Indian tribe or
NHO, authorizes them to provide
information to, solicit information from,
and engage in voluntary discussions
with the tribes and NHOs. This is
consistent with § 800.2(c)(4) of the
Council’s rules (36 CFR 800.2{c)(4)),
which permits agencies to authorize
applicants to initiate section 106
discussions or contacts with consulting
parties such as tribes, and is in keeping
with applicable federal consultation
responsibilities..

47. We reject the argument that the
role of applicants in initiating the
section 106 process constitutes an
llegal delegation, Except where there is
a preexisting relationship between a
particular tribe or NHO and the
applicant or a particular tribe has
advised the Commission of its

willingness to be contacted initially by
applicants, the first contact concerning
a proposed undertaking will generally
come from the Commission. In any
event, cases relating to Congressional
delegations of power to other branches
of the federal government are
inapposite. Moreover, federal agencies
may permit private sector entities to
perform delineated governmental
functions when clear standards are set
forth, guidelines for policymaking are
offerad, and specific findings are
required. This is especially true when
the private entity’s participation is
subject to the government agency’s
ultimate reviewing authority, which, as
described above, is the case here.
Similarly, OMB Circular A-76, which
addresses functions of government that
are non-delegable to the private sector,
is not applicable because the
Commission is not delegating a
governmental function or any decision-
making authority, but simply seeking
assistance from our licensees and
applicants in heginning a process over
wbich the Commission ultimately
retains control,

48, For these reasons, we conclude
that the Nationwlde Agreement, as we
adopt it today, does not unlawfully
delegate or derogate the Commission's
duties of consultation. At the same tims,
in combination with the other
developments described above, the
Nationwide Agreement provides
substantial assistance and guidance to
applicants in carrying out their assigned
role. We disagree, however, with
commenters who urge us to prescribe
more definitive time periods or provide
greater finality. Ultimately, the
Commission has a government-to-
government relationship with and
fiduciary responsibility to Indian tribes,
as manifested in the duties of
consultation under general principles of
law and under the specific provisions of
the NHPA. Thus, absent the Indian tribe
or NHO'’s agreement, only the
Commission can confer finality with
respect to tribes or NHOs for an
undertaking that is not excluded from
section 106 review, Moreover, while
ultimately no further consultation is
required if an undertaking will not
affect a historic property of cultural and
religious significance to a tribe or NHO,
applicants must work with tribes and
NHGOs in their efforts to determine
whether such eligible properties exist,
and must refer to the Commission for
finality absent tribal or NHO agreement
with their identification efforts, It is our
hope, through the guidance in the
Nationwide Agreement and through the
separate negotiation of voluntary best
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practices with Indian tribes and NHOs,
to facilitate consensual resolutions that
satisfy the needs of all parties swiftly
and with a minimum expenditure of
L850UICes,

49. Section V of the draft Natlonwide
Agreement establishes procedures to
streamline and tailor the public
participation provisions of the Council’s
rules to fit the communications context.
Specifically, this section provides for
notice of a proposed undertaking to the
relevant local government and the
public on or before the date the project
is submitted to the SHPO/THPO,
recommends means of providing public
notice, and specifies the content of these
notices. The provision also states that
the SHPQ/THPO may make available
lists of additional interested
organizations that should be contected,
and it requires the applicant to consider
public comments and provide those
comments to the SHPO/THPQ. In
additlon, it sets out procedures for
identifying consulting parties and the
rights of consulting parties.

50. We adopt the public participation
provisions substantially as drafted. The
Nationwide Agreement simplifies, by
tailoring to the communications context,
the process in the Council’s existing
rules for providing notice, involving the
public, identifying consulting partiss,
and addressing comments received. We
conclude that the provisions as drafted
achieve the important public
participation goals of the Council’s rules
in a manner that will reduce
misunderstandings and relieve burdens
on applicants, SHPOs/THPOs and the
Commission alike.

51, We reject most of the changes that
commenters have proposed to this
section. Specifically, we find that there
should not be a firm time limit on
public cornments on a proposed
undertaking, but that all comments
recelved prior to completion of the
review process should be considered.
We further conclude, consistent with
common practice, that use of the local
zoning process, local newspaper
publication, or an equivalent process
constitutes sufficient notice of a
proposed undertaking in the nature of a
communications facility to the general
public, Moreover, it is appropriate to
permit the SHPO/THPOQ, as the
consulting party most familiar with the
local cornmunity of interest, to provide
by generally available list the names of
additional parties that should be
contacted in order to further ensure a
full opportunity for public participation
under the circumstances of each case. In
order to preserve applicants’ flexibility
to pursue the process in the most
efficient sequence under the

circumstances of each cese, we only
require that notice to the local
government and the public occur on or
before the date materials are submitted
to the SHPO/THPO. We also find that
adoption of a national confidentiality
standard would be infeesible given the
SHPOs'/THPOs' need for information
and the diversity of laws on this subject
in the various states.

52. We do conclude that it is
appropriate for the applicant to inform
the SHPO/THPO, es part of the
Submission Packet, of the identity of
designated consulting parties.
Accordingly, we add this provision to
the Nationwide Agreement and we
include a request for the relevant
information on the attached forms, We
find, however, that it is unnecessary and
burdensome for applicants to notify the
Commission of each undertaking as part
of the public participation process.
Finally, we conclude that the criterion
encouraging applicants to grant
consulting party status to one who has
‘*a demonstrated legal or economic
interest in the undertaking, or
demonstrated expertise or standing as a
representative of local or public interest
in historic or culturel resources
preservation,” is consistent with, and
required by, the Council’s rnles (36 CFR
800.2(c)(5)).

53, Section VI of the draft Nationwide
Agreement establishes procedures and
standards for identifying historlc
properties, evaluating their historic
significance, and assessing any effect
the proposed undertaking may have
upon those historic properties.
Commenters address five principal
subjects in this area, including: (1) The
definition of area of potential effects
(APE); (2) the means of identifying and
evaluating historic properties within the
APE for visual effects; {3) the need for
archeological surveys; (4) the definition
of an adverse effect; and (5) the use of
qualified experts.

54. The APE is the area within which
an applicant must look for bistoric
properties that may be affected by an
undertaking, The draft Nationwide
Agreement provides that each
undertaking has one APE for direct
(physical} effects, consisting of the area
of potential ground disturbance and the
portion of any historic property that will
be destroyed or physically altered by the
undertaking, and a second APE for
indirect visual effects, The draft further
establishes a rebuttable presumption
that the latter APE is the area from
which the tower will be visible within
% mile of the proposed tower for a
tower that is 200 feet or less in height,
% mile for a tower more than 200 feet
but no more than 400 fest in height, and

1.5 miles for a tatler tower. The
gpplicant and the SHPO/THPO may
mutualtly agree on an alternative to the
presumed distance in any case, and
disputes regarding whether to use an
alternative APE may be submitted to the
Commission for resolution.

55. We adopt the APE provisions
substantially as drafted, with only
technical and clarifying revisions, In
doing so, we emphasize that the scaled
distances for visual APEs in the
Nationwide Agreement are not
inflexible mandates but presumptions,
subject to variation in specific instances
either by mutual agreement or, in cases
of dispute, by Commdission decision.
Thus, while providing a structure to
facilitate the determination of the APE
in most cases, the Nationwide
Agresment ultimately affords case-by-
case flexibility. Although some
commenters argue that the presumed
distances are too small or too large, we
are not persuaded that the presumed
distances are inappropriate for the
typical case, subject to departure where
conditions require, We do add a general
definition of the APE for visual effects
in order to clarify, consistent with the
definition of adverse effect, that it refers
only to the geographic area in which the
undertaking has the potential to
introduce visual elements that diminish
the setting, including the landscape, of
a historic property where setting is a
character-defining feature of eligibility.

56. With respect to identification and
evaluation of Historic Properties, the
Council's rules define a Historic
Property, in relevant part, as “any
prehistoric or historic district, site,
building, structurs, or object included
in, or eligible for inclusion in, the
Nationa! Register. * * *" (36 CFR
800.16 (1)(1)). The Council’'s rules
turther provide that properties eligible
for inclusion in the National Register
include “both properties formally
determined as such in accordance with
regulations of the Secretary of the
Interior and all other properties that
meet the National Register criteria” (36
CFR 800.16(1)(2)). This definition
implements section 106 of the NHPA,
which provides that a federal agency
shall take into account the effect of any
fec i undertaking on any property
“ir :li ' loreligible for inclusion in the
Na ~  Register.”

57. Ve have in the record a letter from
the Chairmen of the U.S. House of
Representatives Committee on
Resources and Subcommittee on
National Parks, Recreation and Public
Lands to the Chairman of the Council,
noting that the Council originally
defined properties eligible for inclusion
in the National Register under section
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106 to include only properties that the
Keeper had previously determined to be
eligible, and suggesting that the Council
consider addressing this definitional
issue either in the Nationwide
Agreement or in a then-pending Council
rulemaking. We determine not to alter
the definition of Historic Property used
in the draft Nationwide Agreement and
the Council’s rules, In this regard, we
defer to the Council’s clearly stated
interpretation of its own governing
statute, which was recently upheld by
the federal court reviewing amendments
to the Council’s rules, Sea National
Mining Association v. Slater, 167
F.Supp.2d 265, 200-292 (D.D.C. 2001),
rev'd in pari, 324 F.3d 752 (2003). We
also note that § 800.14 (36 CFR 800.14)
of the Council’s rules, which authorizes
programmatic agreements, discusses
alternative procedures to Subpart B of
the Council’s rules, but the definition of
Historic Property is in Subpart C. For all
these reasons, we conclude that
questions regarding the definition of
historic properties are outside the scope
of this proceeding and should be
addressed, if at all, by the Council.

58. At the same time, we conclude,
based on our review of the record, that
itis appropriate to narrow and define
applicants’ obligations with respect to
the identification and evaluation of
historic properties within the APE for
visual effects. Section 106 is silent on
the methodology necessary to identify
properties “included in or eligible for
inclusion in the National Register.”
Indeed, a federal court has held that the
Council’s requirement that faderal
agencies conduct surveys to identify
historic properties is not mandated by
the plain meaning of section 106, Under
the Council’s regulations, the agency
must make “a reasonable and good faith
effort” that takes into account the
burdens of evaluation, the nature and
extent of potential effects, the
magnitude of the undertaking and the
degree of federal involvement in the
proposed undertaking, Council
regulations provide further that this
obligation may be mat through
procedures specified in subpart B of the
rules or as modified in a Programmatic
Agreement tailored to the agency's
specific needs. Here, the record
demonstrates that requiring applicants
to undertake field surveys for thousands
of new communications facilities
annually causes considerable delay in
the deployment of communications
services and imposes a hefty burden on
the resources of applicants and SHPO/
THPOs alike, Morsover, only those
historic properties within the APE for
which visuel setting or visual elements

are character-defining features of
eligibility are potentially subject to
visual adverse effects, Of these
properties, many will not incur adverse
effects from a communications facility,
depending on the extent to which the
facility is visible from the property and
other factors. Taking these
considerations together, we conclude
that the burdens of conducting field
surveys and taking other active
measures beyond reviewing defined sets
of records to identify historic properties
in the APE for visual effects, in the
context of the facilities covered by this
Nationwide Agreement, are not merited
by the small potential benefit to historic
preservation,

59, Specifically, the Nationwide
Agreement requires that, for most types
of historic properties within the APE for
visual effects, identification and
evaluation efforts are limited to the
applicant’s review of five sets of records
available within the SHPO/THPO's
office or in a publicly available source
identified by the SHPO/THPQ. First, the
applicant must identify properties that
are actually listed in the National
Register, Second, it must identify
properties that the Keeper of the
National Register has formally
determined to be eligible, Third,
identification efforts must include
properties that the SHPO/THPO is in
the process of nominating for the
National Register, as certified by the
SHPO/THPO. Fourth, identification
includes properties that the SHPO/
THPO's records identify as having
previously been determined eligible by
a consensus of the SHPO/THPO and
ancther federal agency or local
government representing the
Department of Housing and Urban
Development, Fifth, identification
gfforts shall include properties shown in
the SHPO/THPO's inventory as having
previously been evaluated by the SHPO/
THPO and found by it to meet the
National Register criteria, Except as
described below, an applicant need not
identify historic properties within the
APE for visual effects that are not in one
of these categories, nor need it evaluate
the historic significance of such
properties,

50, We find, however, that review of
records maintained by the SHPQ/THPQ
is insufficient for identification of
historic properties of traditional
religious and cultural significance to
Indian tribes and NHOs. As the
Council’s rules recognize, Indian tribes
and NHOs possess special expertise in
assessing the eligibility of historic
properties that may possess religious
and cultural significance to them,
Moreover, Indian tribes and NHOs

frequently have confidentiality and
privacy concerns about including sites
of religious and cultural significance to
them in publicly available records.
Therefore, we conclude that
identification and evaluation of historic
properties without the involvement of
potentially affected Indian tribes and
NHOs would create an unacceptable
risk that historic properties of
traditional cultural and religious
significance to them may be overlooked.,
Accordingly, as part of the process of
Indian tribe and NHO participation
pursuant to section IV of the
Nationwide Agreement, an applicant or
the Commission shall gather
information from Indian tribes or NHOs
to assist in identifying and evaluating
historic properties of traditional cultural
and religious significance to them,

61. As part of the Submission Packet
to be provided to the SHPO/THPO and
consulting parties, the Nationwide
Agreement requires the applicant to list
the historic properties that it has
identified pursuant to the Nationwide
Agreement. Upon reviewing this list, the
SHPO/THPO may identify other
properties already included in its
inventory within the APE that it
considers eligible for inclusion in the
National Register. In this event, the
SHPQ/THPO may notify the applicant
of these additional properties pursuant
to section VIL.A.4 of the Nationwide
Agreement in order for the applicant to
assess the potential effects on such
properties, We conclude that this
process, without imposing additional
burdens of identification and evaluation
on applicants, provides a safeguard for
the SHPO/THPO to identify specific
historic propertias that may be affected
in rare instances where the process
provided in the Nationwide Agreement
might otherwise cause significantly
affected properties to be overlooked,

62. Finally, these limitations on the
identification and evaluation process do
not apply within the APE for direct
effects, The APE for direct effects,
bacause it is limited to the area where
the tower will cause ground or physical
disturbances, is much smaller than for
visual effects, As a result, searches of
those areas do not present the potential
for delay likely to arise in assessing
visual effects. At the same time, the
potential magnitude of effects to
properties within the APE for direct
affects is much greater, in some
instances including destruction of the
property, and these effects are not
readily discoverable other than through
careful examination of the site.
Therefore, additional identification
efforts, potentially including an
archeological field survey, may be
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required within the APE for direct
effects,

63, Upon review of the record, we
conclude that an archeological field
survey should not be required where
archeological resources are unlikely to
he affected. Many facilities are placed in
locations where the likelihood of
affecting archeological resources is
remote; for example, on paved ground
in a highly developed downtown area,
Requiring onsite archeological work in
these instances would add substantial
delay and cost to facilities deployment
to no appreciable benefit.

64, At the same time, we conclude,
that the Nationwide Agreement must
define with specificity the
circumstances under which a field
survey is not required. First, no
archeological field survey is necessary
when the ground on which construction
will occur has been previously
disturbed. Where the ground has been
previously disturbed in the locations
and at the depths that are proposed to
be excavated in connection with future
construction, the likelihood of direct
effects to archeological resources
ordinarily is remote, whether or not
archeological resources may be located
at greater depths or in other portions of
the project area. Due to differences in
the compaction characteristics of soils
in different parts of the Nation,
however, we require a previous
disturbance to at least two feet below
the proposed construction depth
{excluding footings and other anchoring
mechanisms), We find that a two-foat
margin is necessary to provide
reasonable assurance that archeological
resources are unlikely to be affected
under any soil conditions. The second
circumstance under which no
archeological field survey is required is
when geomorphological evidence
indicates that cultural-resource bearing
soils do not occur within the project
area, or may occur but at more than two
feet below the proposed construction
depth, Where a qualified expert has
found that such conditions exist, direct
effects on archeological resources are
inherently unlikely, and accordingly it
is ordinarily not reasonable to require
further identification efforts.

65. With respect to both of these
criteria, the depth of proposed
construction to be considered excludes
footings and other anchoring
mechanisms that may require
excavation substantially deeper than the
general level at a site, These footings
cover very small areas within a project
site, usually no more than two to three
feet (and often less) in diameter, and
may extend 20 to 30 feet deep or more.
Under the circumstancas, we find that a

field survey in such narrow deep areas
is infeasible, and indeed may typically
cause more harm than the minimal
amount of damage to archeological
resources that could occur during
construction. Therefore, performing a
field survey at the depths reached by
footings and other anchoring
mechanisms is ordinarily not part of a
reasonable and good faith effort to
identify historic properties.

66, Finally, similar to the procedure
for identifying historic properties that
may incur visual effects, we include
provisions to ensure the ability of
Indian tribes and NHOs to provide
information regarding the potential
presence of archeological historic
properties of religious and cultural
significance to them, and we provide a
safeguard opportunity for the SHPO/
THPO to identify the need for a field
survey. Specifically, as part of the tribal
and NHO participation process pursuant
to section IV of the Nationwide
Apgreement, the applicant or the
Commission must gather information
from identified Indian tribes and NHOs
to assist in identifylng archeological
historic properties, including the need
for a field survey, In addition, the
applicant must substantiate its
determination that no archeological
field survey is necessary as part of its
Submission Packet, and the SHPO/
THPO may identify a need for a field
survey, notwithstanding the
applicabilitg of either of the criteria
discussed above, during its review
pursuant to section VIL A, We
emphasize that an Indian tribe or NHO,
or a SHPO/THPO, must provide
evidence supporting a high probability
of the presence of intact archeological
historic properties within the APE for
direct effects in order for a field survey
to be necessary under these
circumstances.

67. Once hlstoric properties have been
identified and their historic significance
evaluated, the next step in the section
106 process is assessment of whether
the proposed undertaking would have
an adverse effect on those historic
properties. The draft Nationwide
Agreement provides that effects shall be
svaluated using the Criteria of Adverse
Effect set forth in the Council’s rules.
The draft further provides guidance,
consistent with the Council's rules, that
a facility will have a visual adverse
effect if its visual effect will noticeably
diminish the integrity of one or more
characteristics qualifying a property for
the National Register, and that a facility
will not cause a visual adverse effect
unless visual setting or elements are
character-defining features of eligibility.
The provision then provides examples

of historic properties on which visual
adverse effects might occur,

68. We adopt with some revisions the
provision of the Nationwide Agreement
describing visual adverse effects.
Although the Council's rule is not
entirely clear, it is plain that setting is
among the characteristics of a historic
property that, when altered and
diminished in integrity, may produce an
adverse effect. It seems reasonahle to us
that, under some circumstances, the
introduction of a large visual intrusion
outside the boundaries of a historic
property within the APE may diminish
the integrity of setting, including the
landscape, on that property in such a
way as to alter a characteristic of visual
setting or visual elements that qualifies
the property for inclusion in the
National Register. By contrast, where
the features that qualify a property for
listing on the National Register are
unrelated to its visual setting (for
example, its Interior design), then a
visual intrusion outside the property
boundaries will not constitute an
adverse effect. Indeed, any other view
arguably would be inconsistent with
section 106, which directs federal
agencies, without limitation, to consider
the “effect” of their undertakings on
historic properties, More important, the
Coimcil bas consistently interpreted
section 106 and its rules in this manner,
Woe therefore disagree with commenters
who suggest that a facility must be
located within the boundary of a

~ histaric property in order to have a

visual adverse effect on that property.

69. We do revise the draft Nationwide
Agreement to clarify that a facility may
have a visual adverse effect on a historic
property only if the historic property is
within the APE, In addition, the
presence within the APE of a historic
property for which visual setting or
visual elements are character-defining
features of eligibility does not in itself
mean that the undertaking will
necessarily have an adverse effect on
that property, but rather the undertaking
must noticeably diminish the integrity
of a qualifying characteristic of
eligibility. Finally, we delete the
examples of types of properties to which
visual adverse effects may occur. We
conclude that in the context of the
clarified definition of visual adverse
effect, the addition of examples of
representative types of situations where
there may be but is not necessarily a
visual adverse effect would create an
unnecessary risk of confusion,

70. We revise the Nationwide
Agreement to require that aspects of
identification, evaluation, and
assessment be performed by experts
who meet the Secretary of the Interior’s
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qualifications, The NHPA (16 U.8,C,
470h—4(a)) expressly recognizes the
importance of using qualified experts in
historic preservation reviews. It states
that “[algency personnel or contractors
responsible for historic resources shall
meet qualification standards established
by the Office of Personnel Management
in consultation with the Secretary and
appropriate professional societies of the
disciplines involved.” We find it
consistent with the objectives embodied
in the NHPA that where a licensee or
applicant, like a contractor, performs
portions of the section 106 process that
implicate professional expertise in the
agency's stead, it also should use
Secretary-qualified experts.

71, The Secretary’s standards
generally establish minimum levels of
education and/or experience for
qualified experts in history,
architectural history, archeology, and
related fields. The record before us
details the errors in the section 106
process, leading to delays, that often
accur where qualified experts are not
used, This persuades us that the
mandatory use of Secretary-qualified
experts for identification and evaluation
of properties within the APE for direct
effects, and for assessment of effects on
all historic properties, is critical to
provide the level of reliability and trust
necessary to support the streamlined
procedures and standards estahlished in
the Nationwide Agreement. The
standards in the Nationwide Agreement
for these aspects of historic preservation
review are not and by their nature
cannot be so objective as to render the
use of qualified experts unnecessary.
Thus, requiring the use of Secretary-
qualified experts for these purposes
advances the objectives of section 214 of
the NHPA.

72. With respect to the identification
of properties within the APE for visual
offects, by contrast, the Naticnwide
Agreement largely reduces the
applicant’s ohligations to reviewing
defined sets of records in the SHPQ's/
THPO's files. We find that specialized
training is not necessary to glean from
these records whether the properties
contained therein have been previously
determined or considered eligible for
inclusion in the National Register as
specified in the Nationwide Agreement.
Therefore, while we encourage
applicants to use Secretary-qualified
experts to identify historic properties
within the APE for visual effects, we do
not require the use of Secretary-
qualified experts for this purpose.

73. Although we encourage and
expect that applicants will use experts
with relevant experience in the section
106 process and the specific geographic

area, we do not include such a
requirement in the Nationwide
Agreement, Unlike the Secretary’s
standards for general professional
qualifications, there are no widely
accepted or legally mandated standards
for section 106 experience or geographic
expertise. Therefors, any requirement
along these lines would be either
potentially arbitrary or too general to
enforce,

74, Section VII of the Nationwide
Agreement establishes procedures for
SHPO/THPO review of applicants’
determinations and for submission of
certain matters to the Commission,
Generally, the draft Nationwide
Agreement provides that applicants
shall submit their determinations to the
SHPO/THPO using the prescribed
Submission Packet, and that the SHPO/
THPO has 30 days to review the
submission, If the SHPO/THPO agrees
with the applicant’s determination that
no historic properties would be affected
or does not respond to such a
determination within 3¢ days, the
section 106 process is complete and no
Commission processing is necessary, If
the SHPO/THPO does not respond
within 30 days to an applicant’s
determination of no adverse effect, the
draft establishes a presumption that the
SHPO/THPO concurs with the
applicant’s determination, requires the
applicant to forward the Subimnission
Packet to the Commission, and permits
the Commission to establish a time
period within which the process will be
considered complete unless the
Commission notifies the applicant
otherwise. Section VII also specifies
procedures for resolution in cases of
adverse effect, similar to those set forth
in the Council’s rules. In addition, the
section provides that instances in which
the applicant and SHPO/THPO do not
agree on an assessment may be
submitted to the Commission.

75. We adopt section VII of the
Nationwide Agreement substantially as
written, With respect to Applicant
determinations of no adverse effect,
while we expect that SHPOs/THPOs
will endeavor in good faith to review
such determinations within the time
frame specified in the Nationwide
Agreement, we conclude that it is
appropriate to require a submission to
the Commission where the SHFQ/THPO
fails to do so, By their nature,
determinations of no adverse effect
ordinarily involve closer and more
subjective judgments of whether an
adverse effect may occur than do cases
where no historic properties are
affected, Indeed, this difference is
reflected in the generally applicable
procedures set forth in the Council’s

rules, Therefore, consistent with the
positions taken by the Council and the
Conference in negotiating the
Nationwide Agreement, it is sound
historic preservation policy that where
a SHPO/THPO has not reviewed an
applicant’s determination of no adverse
offect, the federal agency should have
the opportunity to do so. In order to
avoid undue delay, we conclude that an
applicant’s determination of no adverse
effect will be final 15 days after
electronic submission to the
Commission, or 25 days after
submission to the Commission by other
means, unless the relevant Bureau
notifies the applicant otherwise. We
find that an additional 10 days is
appropriate for hard copy submissions
both because non-electronic
submissions may take longer to reach
the relevant personnel and in order to
encourage electronic filing, which saves
resources and reduces uncertainty for
all parties.

76. We decline to adopt other time
limits, While we will endeavor to
resalve disputes between SHPQs/
THPOs and applicants as quickly as
possible, and to facilitate the timely
resolution of adverse effects, we
conclude that the variety of factual
circumstances under which these
situations may arise makes it
inadvisable to adopt binding time
frames. We also find that up to five
additional days for SHPOs/THPOs to
review comments that are filed toward
the end of their review period is
reasonahle, given that such filings will
necessitate additional review only of the
new material, In addition, given the
variety of factual situations that may
arise, we find it appropriate to leave the
parties flexihility to determine in each
matter whether and when to consider
means to achieve conditional findings of
no adverse effect. We find no legal
support or rationale for the suggestion
that the Council must be given an
opportunity to review determinations of
no historic properties affected and no
adverse effect under a programmatic
agreement,

77. We do, however, revise and clarify
the draft provision for the return and
amendment of inadequate submissions,
The intent of the requirement that
resubmissions occur within 60 days is
to permit SHPOs/THPOs to manage
their dockets effectively by dismissing
stale proceedings. We did not intend to
suggest any limitation on the
resubmission of a project as a new
matter, and we amend the Nationwide
Agreement to clarify this point.
Additionally, we specify that the
resubmission commences a new 30-day
review period. While we are aware of
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the potential for SHPOs/THPOs to evade
the time limit in the Nationwide
Agreement through unnecessary returns,
wo believe the requirement to describe
deficiencies will limit this potential,
and we conclude that it is unreasonable
to permit applicants to benefit from a
potentially shorter nltimate review
period due to their own initial
shortcomings. We intend to monitor any
complaints about the application of this
provision, and we will not hesitate to
request an amendment or other
appropriate measures from the other
signatories if experience proves it
necessary,

78. The draft Nationwide Agreement
proposes forms (or templates) that
Applicants would be required to use
when submitting materials to SHPOs/
THPOs. The forms are designed to
simplify the submission of section 106
material, clarify for applicants and
SHPQs/THPOs what is required, and
provide uniformity in submissions
nationwide. The draft Nationwide
Agreement includes two forms: Form
NT for proposed new towers, and Form
CO for proposed collocations that are
not excluded from section 106 review
by either the Collocation Agreement or
the Nationwide Agreement,

79. We revise and adopt Form NT and
Form CO for submissions to SHPOs and
THPOs. In an effort to simplify the
forms and make them more user-
friendly, we make a number of formal
changes in response to the comments,
Finally, in order to achieve the benefits
of uniformity and simplicity for SHFQs/
THPQOs as well as applicants, we make
use of the forms mandatory for all
undertakings that are not excluded from
section 106 review. We conclude that
the negotiating process as well as the
notice and comment in this rulemaking
proceeding have provided interested
parties with ample opportunities to
infiuence their content and form,

80. We agree with most commenters
that the Nationwide Agreement should
apply prospectively. The Nationwide
Agreement includes not only timelines
and procedures, but also standards and
forms that help ensure that the timelines
and procedures will be reasonable for
SHFQs/THPOs and will not
compromise historic preservation.
Because pending applications may not
meet the Nationwide Agreement’s
standards, and in all likelihood will not
use the prescribed forms, to apply it
automatically to all pending cases
would cause confusion and potentially
impose unreasonable burdens on
SHPOs/THPOs. We note, however, that
should a party wish to take advantage of
the provisions in the Nationwide
Apgreement, it may withdraw its filing

and resubmit under the Nationwide
Agreement,

81. In the NPRM, we proposed
amending § 1.1307(a)(4) of the
Commission’s rules, which directs that
proposed undertakings be evaluated for
their effects on historic properties,
expressly to require that applicants
follow the procedures set forth in the
Council’s rules, as modified and
supplemented hy the Nationwide
Agreement and the Collocation
Agreement, We adopt the change to
§1,1307(a)(4) as proposed. The rule will
bring administrative certainty by
making it clear that the provisions of the
Nationwide Agreement are mandatory
and binding upon applicants, and that
non-compliance with its procedures
will subject a party to potential
enforcement action,

Final Regulatory Flexibility Analysis

82. As required by the Regulatory
Flexibility Act of 1980, as amended
(“RFA")3 an Initial Regulatory
Flexibility Analysis (“IRFA") was
incorporated in the Notice of Proposed
Rulemaking (“NFRM") for the
Nationwide Programmatic Agreement
Regarding the section 106 National
Historic Preservation Act Review
Process (“Nationwide Agreement”).4
The Federal Communications
Commission (‘“Commission” or “FCC”)
sought written public comment on the
proposals in the NPRM, including
comment on the IRFA, This present
Final Regulatory Flexibility Analysis
(“FRFA”) conforms to the RFA,5

A. Need for, and Objectives of, Adopted
HRules

83, Under Commission rules
implementing the National
Environmental Policy Act of 1969, as
amended (“NEPA”),6 licensees and
other entities that bulld towers and
other communications facilities
(“Applicants”) are required to assess
such proposed facilities to determine
whether they may significantly affect
the environment under § 1.1307 of the
Commission’s rules.” For example,
under § 1.1307(a)(4) of the
Commission’s rules, those Applicants

2 See 5 U.8.C, 603, The RFA, see 5 1.5.C. 601-
612, hes heen amended by the Smell Business
Regulatory Enforcement Falrness Act of 1996
(SBREFA), Pub. L. No. 104~121, Title I, 110 Stal.
857 (1996).

4 See Netlonwide Programmetic Agresment
Regarding the Section 106 Nelional Hisloric
Preservation Act Review Process, WT Docket No.
03-128, Notice of Proposed Rulemaking, 18 FCC
Rcd 11,664 (2003) (“Nolica™); Errato, 18 FCC Red
12,654 (2009).

5 Sea 5 U.5.C. 604,

642 1.5.C. 43214335,

747 CFR 1.1307.

currently are obliged to use the detailed
procedures specified in the rules of the
Advisory Council on Historic
Preservation (“Council’) (36 CFR 800,1
et seq.) to determine whether their
proposed facilities may affect districts,
sites, buildings, structures, or objects
significant in American history,
architecture, archeology, engineering or
culturs that are listed or eligible for
listing in the National Register of
Historic Places (“historic properties”).

84, These Council procedures, when
combined with the procedures
employed by the various State Historic
Preservation Officers ("SHPQOs") and
Tribal Historic Preservation Officers
{(*'THPQs"), and when multiplied by the
number of facilities being constructed,
created an unnecessarily inefficient
review process for Applicants. For
example, in the late 1990’s, coincident
with the vast increase in tower
constructions necessitated by the
expanded deployment of wireless
mobile services, unacceptable delays in
completing traditional section 106
reviews under the Council’s rules began
to occur and continue to be
experienced. The Commission therefore,
began to explore alleviating such
procedural inefficiencies by using the
provision in the rules of the Council
that allows for the creation of
programmatic agreements between the
Council and other agencies.? Generally
speaking, such programmatic
agreements are intended to craft specific
procedures that more closely refiect the
needs and practices of specific federal
agencles and the industries they
regulate.

85, Under § 800.14(b) of its rules, the
Council, Federal agencies, such as the
Commission, and the appropriate SHPO
or National Conference of State Historic
Preservation Officers (“NCSHPQ") may
negotiate a programmatic agresment to
govern the implementation of a
particular program when, for example,
the effects on historic properties are
multi-state or when nonfederal parties
are delegated major responsibilities,
Accordingly, to streamline and tailor the
pre-construction review of towers and
other communications facilities under
section 106 of the National Historic
Preservation Act (“NHPA')® and the
related Commission and Council rules,
the Council, the Commission, and
NCSHFQ negotiated a programmatic
agreement under § 800.14(h) of the
Council’s rules. Some objectives of the
Nationwide Agreement and the related
rule revisions are to increase
Applicants’ awareness of applicable

8 36 CFR 600,14(b).
916 11.5,C. 4701,
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laws and rules; to tailor and streamline
the current procedures under the rules
of the Council and the Commission; and
to ensure compliance by Applicants
with the Nationwide Agreement and
related Commission and Council rules,

86, In this Report and Order, the
Commission incorporates into its rules
the recently agreed upon Nationwide
Agreement, which, as discussed below,
will streamline and tailor existing
procedures under the Commission and
Council rules for the review of certain
Undertakings for communications
facilities under section 106 of the
National Historic Preservation Act of
1966 (“NHPA™),10

87. The Nationwide Agreement
clarifies and tailors the ohligations 11 of
the Applicants to assist the Commission
in meeting its responsibilities under
NEFPA and the NHPA, First, to reduce
regulatory burdens (e.g., identifying
historic properties, preparing
submission packets) on both large and
small Applicants, the Nationwide
Agreement, in Part III, excludes from
routine review under section 106 of the
NHPA certain Undertakings that are
unlikely to affect historic properties.

88, Second, for those Undertakings
that are not addressed hy the Part III
exclusions and that, therefore, remain
suhject to review, the draft Agreement
specifies standards and procedures that
Applicants must follow when
completing the section 106 review, For
example, for undertakings that remain
suhject to review, the Agreement sets
forth guidelines for tribal
participation; 12 procedures for ensuring
compliance with the NHPA's public
participation requirements;!? methods
for establishing the area of potential
effects, identifying and evaluating
historic sites, and assessing effects;14
and procedures for submitting projects
to, and for review hy, the SHPQ or
THPO and the Commission.!s The
Nationwide Agreement also includes
procedures to be followed when historic
properties (e.g., archeological artifacts)
are discovered during construction;1®
processes to be followed when facilities
are constructed prior to completion of
the section 106 process; 17 and
provisions for the submission of puhlic
comments and objections.18

10 See 16 U.5.C, 470 et s6q.

11 5ee 47 CFR 1.1307(a)(4) (directing that
proposed undertakings be evaluated for their effacts
on historlc propertias).

12 Nationwide Agresment, Part IV.

13 Nationwide Agreement, Part V.

14 Nationwide Agreement, Part V1.

15 Nationwide Agreement, Part VII.

‘6 Nationwide Agreement, Part I

4?Nalonwide Agreement, Parl X.

18 Nallonwide Agresment, Part XI.

89, In addition, the Nationwide
Agreement includes forms which
Applicants must use for section 106
suhmissions to SHPOs, as well as to
THPOs that have agreed to accept such
forms for projects on tribal lands that
are not subject to review hy a SHPD,

80. The Commission also amends its
rules in order to make clear that the
procedures in the Nationwide
Agreement will be binding on
regulatees, who are subject to its terms,
end that non-compliance with these
procedures would subject a party to
potential Commission enforcement
action such as admonishment,
forfeiture, or revocation of a license to
operate, where appropriate. Specifically,
the Commission amends §1.1307(a)(4)
to specify that, in order to ascertain
whether a proposed action may affect
properties that are listed or eligible for
listing in the Natlonal Register,19 an
Applicant must follow the procedures
set forth in the rules of the Council, as
modified and supplemented hy the
Nationwide Programmatic Agreement
for the Collocation of Wireless Antennas
end the Nationwide Agreement. Both
agreements will be included as
appendices in the Code of Federal
Regulations.

B. Summary of Significant Issues Raised
by Public Cominents in Response to the
IRFA

91, The Commission considered the
potential impact of its actions on
smaller entities throughout the process
of negotiating and drafting the
Nationwide Agreement. One of its goals
has heen to make the environmental
review process more efficient and
standardized so that smaller entities can
learn and complete the process more
quickly,

92. We received one comment in
response to the IRFA, The Eastern Band
of Cherokes Indians (“EBCI"') opposes
any streamlining efforts, whether for
large or small businesses, that could
have the effect of reducing or
oliminating government-to-government
consultation between federal agencies
and trihes, EBCI also believes that some
language in the IRFA should have heen

19+ Listad" properties are thosa properties for
which an application for inclusfon In the National
Register of Historic Places [“Netlonal Register’) has
heen approved, Under Section 500,16(1)(2] of the
regulations of the Advisory Council on Hisloric
Preservation, 38 CFR 600.16(1)(2), the larm “sligible
for inclusion in the National Register” includes
both propertles formelly determined as such by the
Keeper of the National Register in accordance with
spplicable regulations of the Sacretary of the
Interior and all other properties that meet the
Nationel Register criteria. Informalion on the
characteristics of properties that mest these criteria
is available at the Nattonal Register Waeb site:
http://www.cr.nps.gov/nr.

stronger to make clear that an
Applicant’s ohligations under the
Nationwide Agresment (e.g., notice,
timely submission of necessary
documents, and consultation) are
mandatory,

83 Wit_g respect to the impact of the
Nationwide Agreement on government-
to-government consultation, we address
the concerns of EBCI most specifically
in section IV of the Nationwide
Agreement. In particular, as explained
in section 1I.C.2. of the Report and
Order?" we have taken considerable
care in the Nationwide Agreement to
fulfill the Commission’s duty of
government-to-government consultation
in all cases that cannot he consensually
resolved without such consultation,
With regard to the obligations of
Applicants to comply with the terms of
the Nationwide Agreement, we have
revised § 1.1307(a)(4) of our rules to
ensure that regulatees understand that
compliance with the Nationwide
Agreement is mandated. However, the
Commission notes that, wherever
appropriate, any differential hurdens
favoring small entities have heen
preserved hy the Nationwide
Agreement. Furthermore, the
Commission has made a concerted effort
to reduce burdens on small entities,
That heing said, the Commission
helieves that all entities—large and
small—will benefit from compliance
with the Nationwide Agreement,

C. Description and Estimate of the
Number of Small Entities to Which the
Adopted Rulas Will Apply

84. The RFA directs agencies to
provide a description of, and where
feasible, an estimate of the numher of
small entities that may be affected by
proposed rules.2* The RFA generally
defines the term “small entity” as
having the same meaning as the terms
“small husiness,” “small organization,”
and “small governmental
jurisdiction.”22 In addition, the term
*‘small business” has the same meaning
as the term “small business concern”
under the Small Business Act.23 A
“small business concern' is one which:

20 Natlonwide Agreemant Report and Order at
section IILC.2,

215 1.5.C. 604(s)(3).

225 11.5.C. 804(B).

235 11,8.C, 801(3) (incorporating by reference the
definitton of “small business concern™ in the Small
Businass Act, 15 U.S.C. 632). Pursuant to 5 U.S.C.
601(3), the statutory definition of a small business
applies *“unless an egency, after consultation with
the Office of Advocacy of the Small Business
AdmInistration end after opportunity for public
comment, estahlishes one or more definitions of
such term which are sppropriete to the aclivities of
the agency and publishes such definition(s) in the
Federal Register,"”
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(1) Is independently owned and
operated; (2) is not dominant in its field
of operation; and (3) satisfies any
additional criteria established by the
Small Business Administration
(*'SBA").22

95. The Report and Order and,
accordingly, the Nationwide Agreement,
will produce a rule change that will
impose requirements on a large numher
of entities in determining whether
facilities that they propose to construct
may affect historic properties listed or
eligible for listing on the National
Register of Historic Places.25 Due to the
number and diversity of Applicants,
including small entities that are
Commission licensees as well as non-
licensee tower companies, we now
classify and quantify them in the
remainder of this section.

Wireless Telecommunications

96, Cellulor Licensees. The SBA has
developed a small business size
standard for small businesses in the
category “Cellular and Other Wireless
Telecommunications,”2® Under that
SBA category, a business is small if it
has 1,500 or fewer employees,2?
According to the Bureau of the Census,
only twelve firms from a total of 1238
cellular and other wireless
telecommunications firis operating
during 1997 had 1,000 or more
employees.28 Therefore, even if all
twelve of these firms were cellular
telophone companies with more than
1,500 employees, nearly all cellular
carriers were small husinesses under the
SBA’s definition.

97. 220 MHz Radio Service—Phase I
Licensees, The 220 MHz service has
both Phase I and Phase II licenses. Phase
1 licensing was conducted by lotteries in
1992 and 1993, There are approximately
1,515 such non-nationwide licensees
and four nationwide licensees currently
authorized to operate in the 220 MHz
band. The Commission has not
developed a definition of small entities
specifically applicable to such
incumbent 220 MHz Phase I licensees,
To estimate the number of such
licensees that are small businesses, we
apply the definition under the SBA
rules applicable to *“Cellular and Othar
Wireless Talecommunication”

2115 U.8.C. 632,

25 47 CFR 1.1307(a)(4).

2613 CFR 121,201, North American Industry
Classification System (NAICS code 517212
(Changed from 513322 in October 2002),

27 d.

287,8. Dapartment of Commercs, U.S. Census
Bureau, 1997 Economic Census, Information—
Subjact Series, Establishment and Firm Size, Table
5—Employment Sizs of Firms Subject to Fadaral
Iucm]ne Tex at 64, NAICS code 517212 (QOctober
2000).

companies. This category provides that
a small business is a wireless company
employing no more than 1,500
persons.2® According to Census Bureau
data for 1997, there were 977 firms in
this category, total, that operated for the
entire year,30 Of this total, 965 firms had
999 or fewer employees, and an
additional 12 firms had 1,000
employees or more,3? If this general
ratio continues in 2004 in the context of
Phase I 220 MHz licensees, the
Commission estimates that nearly all
such licensees are small businesses
under the SBA’s small business size
standard,

98, 220 MHz Radio Service—Phase II
Licensees, The Phase II 220 MHz service
is subject to spectrum auctions, In the
220 MHz Third Report and Ordear, we
adopted a small business size standard
for defining “small” and “very small”
businesses for purposes of determining
their eligibility for special provisions
such as bidding credits and installment
payments.32 This small business
standard indicates that a “small
business” is an entity that, together with
its affiliates and controlling principals,
has average gross revenues not
exceeding $15 million for the preceding
three years,33 A “very small business’ is
defined as an entity that, together with
its affiliates and controlling principals,
bas average gross revenues that do not
exceod $3 million for the preceding
three years,3¢ The SBA has approved
these small size standards,35 Auctions of
Phase II licenses commenced on
Septembar 15, 1998, and closed on
October 22, 1998,26 In the first auction,
908 licenses were auctioned in three
different-sized gaographic areas: three
nationwide licenses, 30 Regional
Economic Area Group (“"EAG”)
Licenses, and 875 Economic Area
("EA”) Licenses. Of the 908 licenses

2813 CFR 121.201,

3077.8. Census Hureau, 1997 Economic Census,
Subject Series: Information, “Employment Size of
Firma Subjecl lo Federal Income Tax: 1997,” Table
5, NAICS code 513322 (issued Qct. 2000},

31]d, The census data do not provide a more
precise eslimale of the number of firms that bave
1,500 or fewer amployess; the largesl category
provided s “Firms with 1,000 employess or more.”

32 Amendment of Part 50 of the Commission’s
Rules to Provide for the Use of the 220-222 MHz
Hand by the Private Land Mobile Radio Service, PR
Docket No. 89-552, Third Heport and Order, 12
FCC Red 10943, 11088-70, paregraphs 291295
(1997) (220 MHz Third Report and Order).

33 ]d, at paragraph 291.

3.

33 See Letter to Daniel Phythyon, Chief, Wireless
Talecommunieallons Bursau, Federal
Communicallons Commission, from Alda Alvarez,
Administrator, Small Businass Administration,
daled January 6, 1998,

36 See generally “220 MHz Service Auction
Closes,” Public Nokice, 14 FCC Red 605 (WTH
1988).

auctioned, 683 were sold.37 Thirty-nine
small huginesses won licenses in the
first 220 MHz auction. The second
anction included 225 licenses: 216 EA
licenses and 9 EAG licenses, Fourteen
companies claiming small business
status won 158 licenses,8

99, 700 MHz Guard Band Licenses. In
the 700 MHz Guard Band Order, we
adopted size standards for ““small
husinesses” and “very small
businesses” for purposes of determining
their eligibility for special provisions
such as bidding credits and installment
payments.3? A small business is an
entity that, together with its affiliates
and controlling principals, has average
gross revenues not exceeding $40
million for the preceding three years.:0
Additionally, a “very small business” is
an entity that, together with its affiliates
and controlling principals, has average
gross revenues that are not more than
$15 million for the preceding three
years,*1 An auction of 52 Major
Economic Area (“MEA") licenses
commenced on September 6, 2000, and
closed on September 21, 2000.42 Of the
104 licenses auctioned, 96 licenses were
sold to 9 bidders. Five of these bidders
were small businesses that won a total
of 26 licenses. A second auction of 700
MHz Guard Band licenses commenced
on February 13, 2001 and closed on
February 21, 2001, All eight of the
licenses auctioned were sold to three
bidders. One of these bidders was a
small business that won a total of two
licenses, 2

100. Lower 700 MHz Band Licenses.
We adopted criteria for defining three
groups of small businesses for purposes
of determining their eligibility for
special provisions such as bidding
credits,+* We have defined a small
business as an entity that, together with
its affiliates and controlling principals,
has average gross revenues not

374RFGC Announces It is Prepared to Grant 654
Phase II 220 MHz Licenses after Final Payment 1s
Mﬂd(i,“ Public Notice, 14 FCGC Red 1085 (WTB
1999),

18 “Phase Il 220 MHz Service Spectrum Auction
Close;s," Public Notice, 14 FCC Red 11218 (WTB
1999},

38 Sge Service Rules for the 746764 MHz Bands,
and Revisions to Part 27 of the Commission’s Rules,
WT Docket No, 95168, Second Heport ond Order,
15 PCC Red 52995344, paragraph 108 (2000).

40]d, at paragraphs 106-108.

41]d. et paragraphs 106-108.

42 See generally, 220 MHz Service Aucllon
Closes: Winning Hidders in the Auction of 908
Phase I 220 MHz Servlce Licenses,”” Public Notice,
DA 982143 [rel, October 23, 1998).

434700 MHz Guard Bands Auction Closes;
Winning Bidders Announced,” Public Notice, 18
FCC 4590 (WTH 2001).

44 Sep Raallocation and Service Rules for the 698~
746 MHz Spactrum Hand (Television Channels 52—
59), GN Docket No, 01-74, Rsport and Ordsr, 17
FCC Red 1022 (2002).
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exceeding $40 million for the preceding
three years.5 A very small business is
defined &s an entity that, together with
its affiliates and controlling principals,
has average gross revenues that are not
more than $15 million for the preceding
three years,16 Additionally, the lJower
700 MHz Service has a third category of
small business status that may be
claimed for Metropolitan/Rural Service
Area (“MSA/RSA’) licenses. The third
category is entrepreneur, which is
defined as an entity that, together with
its affiliates and controlling principals,
has average gross revenues that are not
more than $3 million for the preceding
three years. An auction of 740 licenses
(one license in each of the 734 MSAs/
RSAs and one license In each of the six
Economic Area Groupings) commenced
on August 27, 2002, and closed on
September 18, 2002,47 Of the 740
licenses available for auction, 484
licenses were sold to 102 winning
bidders. Seventy-two of the winning
bidders claimed small business, very
small business or entrepreneur status
and won a total of 329 licenses.

101. Upper 700 MHz Band Licenses.
The Commission released a Report and
Order, authorizing service in the upper
700 MHz band.*8 No auction hasg been
held yet.

102. Private and Commmon Carrier
Paging. In the Paging Third Report and
Order, we developed a small business
size standard for ““small businesses” and
“very small businesses” for purposes of
determining their eligibility for special
provisions such as bidding credits and
installment payments.9 A *'small
business” is an entity that, together with
its affiliates and controlling principals,
has average gross revenues not
exceeding $15 million for the preceding
three years. Additionally, a “very small
business” is an entity that, together with
its affiliates and controlling principals,
has average gross revenues that are not
more than $3 million for the preceding
three years. The SBA has approved
these size standards.5¢ An anction of
MEA licenses commenced on February

45 Id. at peragraph 172.

6 Id. at paragraph 172,

47 Sea “'Lower 700 MHz Band Auction Closes,” 17
FCC Red 17272 (2002).

48 Sarvice Rules for the 746-784 end 776784
MHz Bands, and Revisions to Part 27 of the
Commission's Rulss, WT Docket No. 99-188,
Second Memorandum Opinien end Order, 16 FCC
Red 1239 (2001}

9 220 MHz Third Report and Order, 12 FCC Red
at 11066-70, paragraphs 261-285, 62 FR 16004 at
paragraphs 291-295 (1997).

50 Seg Laller from Alda Alvarez, Administrator,
Small Business Administration to Thomas Sugrus,
Chief, Auctions and Industry Analysis Division,
Wireless Talecommunications Bureau, Fedaral
Communications Commission (June 4, 1899).

24, 2000, and closed on March 2,
2000.51 Of the 985 licenses auctioned,
440 were sold. Fifty-seven companies
claiming small business status won
licenses, At present, there are
approximately 24,000 Private Paging
site-specific licenses and 74,000
Common Carrier Paging site-specific
licenses. According to the most recent
Trends in Telephone Service, 471
carriers reported that they were engaged
in the provision of either paging and
messaging services or other mobile
services,52 Of those, the Commission
estimates that 450 are small, under the
SBA business size standard specifying
that firms are small if they have 1,500
or fewer employees.53

103. Broadband Personal
Communications Service. The
Broadband Personal Communications
Service (*'PCS") spectrum is divided
into six frequency blocks designated A
through F, and the Gommission has held
auctions for each block. The
Commission has created a small
business size standard for Blocks C and
F as an entity that has average gross
revenues of less than $40 million in the
three previous calendar years.54 For
Block F, an additional small business
size standard for “‘very small business”
was added and is defined as an entity
that, together with its affiliates, has
average gross revenues of not more than
$15 million for the preceding three
calendar years,55 These small business
size standards, in the context of
broadband PCS auctions, have been
approved by the SBA.56 No small
businesses withiu the SBA-approved
small business size standards bid
successfully for licenses in Blocks A
and B. There were 90 winning hidders
that qualified as small entities in the

51Revision of Part 22 and Part 80 of the
Commission’s Rules lo Facilitate Future
Development of Paging Systems, WT Docket No.
96-18, PR Docket No. 83-253, Memorandum
Opinlon and Order on Reconsideration end Third
Report and Order, 14 FCC Red 10030, 10085,
paragraph 98 (1898).

52Trends in Telephone Service ot Tabla 5.3 {rel.
Aug. 2001).

53 Jd, The SBA size standard is that of Paging, 13
CFR 121,201, NAICS code 517211,

5¢ See Amendment of parts 20 and 24 of the
Commission's Rules—Broadband PCS Compelilive
Bidding and the Commercial Mobile Radio Service
Spectrum Cap, WT Docket Ne. 96-59, Report ond
Order, 11 FCC Red 7524, paragraph 57-60 (1898);
see also 47 CFR 24.720(b).

55 See Amendmenl of parts 20 and 24 of the
Commission’s Rules—Breadbend PCS Competilive
Bidding and the Commerctal Mobile Redio Service
Spectrum Cap, Hepert end Order, 11 FCC Red 7824,
paragraph 60 (1698).

56 See Lalter to Ay Zoslov, Chief, Auctions and
Industry Analysis Division, Wireless
Telacommunicallons Bureau, Fedaral
Comupunicatlons Commission, from A. Alvarez,
Small Business Administration, dated Dacember 2,
1993,

Block C auctions. A total of 93 “small”
and ‘‘very small" business bidders won
approximately 40% of the 1,479 licenses
for Blocks D, E, and F.57 On March 23,
19499, the Commission reauctioned 155
C, D, E, and F Block licenses; there were
113 small business winning bidders.
Based on this information, we conclude
that the number of small broadband PCS
licensees includes the 90 winning C
Block bidders and the 83 qualifying
bidders in the D, E, and F blocks plus
the 113 winning bidders in the re-
auction, for a total of 296 small entity
broadband PGS providers as defined by
the SBA small business standards and
the Commission’s auction rules,

104, Narrowband PCS. To date, two
auctions of narrowband personal
communications services licenses have
been conducted. For purposes of the
two auctions that have already been
held, ““small businesses” were entities
with average gross revenues for the prior
three calendar years of $40 million or
less,58 Through these auctions, the
Commission has awarded a total of 41
licenses, out of which 11 were obtained
by small businesses. To ensure
meaningful participation of small
business entities in future auctions, the
Commission has adopted a two-tiered
small business size standard in the
Narrowband PCS Second Heport and
Order. A "small business” is an entity
that, together with affiliates and
controlling interests, has average gross
revenues for the three preceding years of
not more than $40 million.5® A “very
small business” is an entity that,
together with affiliates and controlling
interests, has average gross revenues for
the three preceding years of not more
than $15 million.5¢ The SBA has
approved these small business size
standards,5? There is also one megahertz,
of narrowband PCS spectrum that has
been held in reserve and that the
Commission has not yet decided to
release for licensing, The Commission
cannot predict accurately the number of
licenses that will be awarded to small
entities in future actions. However, four
of the 16 winning bidders in the two

57 FCC News, Broadband PCS, D, E and F Block
Auction Closes, No. 71744 {rel. January 14, 1997),

58 See Amondment of the Commission’s Rules to
Establish New Personal Communications Services,
Nerrowbend PCS, Second Report and Qrder and
Second Further Notice of Proposed Rulemaking, 15
FCC Red 10456, 104786, paragraph 40 (May 18,
2000).

5¢1d. at 15 FCC Red 10476, peragraph 40.

60 Id. at 15 FCC Rad 10476, peragraph 40.

&1 See Lelter to Amy Zoslov, Chief, Auctions end
industry Analysts Division, Wireless
Telecommunications Bureau, Federal
Cemmunicalions Commlission, from A. Alvarez,
Administrator, Small Business Administration [Dec,
Z, 1098},



Federal Register/Vol. 70, No. 2/Tuesday, January 4, 2005/Rules and Regulations

571

previous narrowband PCS auctions were
small businesses, as that term was
defined under the Commission’s Rules.
The Commission assumes, for purposes
of this analysis, that a large portion of
the remaining narrowband PCS licenses
will be awarded to small entities. The
Commission also assumes that at least
some small businesses will acquire
narrowband PCS licenses by means of
the Commission’s partitioning and
disaggregation rules,

105, 900 MHz Specialized Mobile
Radio (“SMR”}]. In September of 1995,
in a rulemaking adopting competitive
bidding rules specifically for the 800
MHz SMR service, the Commission
established a two-tiered bidding credit
scheme for the 900 MHz SMR auction
in which we defined two categories of
small businesses: (1) An entity that,
together with affiliates, has average
gross revenues for the three preceding
years of $3 million or less; and (2) an
entity that, together with affiliates, has
average gross revenues for the three
preceding years of $15 million or less,52
The SBA has approved these size
standards.®3 In Auction Seven, which
closed on April 15, 1996, sixty winning
bidders for geographic area licenses in
the 900 MHz SMR band qualified as
small businesses under the §15 million
size standard.

106. 800 MHz SMA. In the 800 MHz
Second Report and Order, we adopted a
small business size standard for
defining ““small”” and “very small”
businesses for purposes of determining
their eligibility for special provisions
such as bidding credits and installment
payments,54 This small business
standerd indicates that a “small
business” is an entity that, together with
its affiliates and controlling principals,
has average gross revenues not
exceeding $15 million for the preceding
three years.55 A “very small business’ is
defined as an entity that, together with
its affiliates and controlling principals,

62> Amendment of parts 2 and 90 of the
Commisslon's Rules to Provida for the Use of 200
Channeals Outslde the Designated Filing Areas in
Lhe 896-001 MHz and the 935-840 MHz Bands
Allotted to the Specialized Mohile Radio Pool, PR
Docket No. 89553, Second Ordar on
Heconsideration and Seventh Report ond Order, 11
FCC Red 2639, 264546 (1995) (800 MHz SMR
Rulemaking); see alsa 47 CER 90.614(b).

&3 Spa Latter lo Michele C. Ferquhar, Acting Chlef,
Wireless Telecommunications Bureau, Federal
Communicallons Commission, from Philip Lader,
Administrator, Small Business Administration (July
44, 1996},

&4 See Amendment of part 90 of the Commission’s
Rules to Facilitete Future Development of SMR
Systems in the 600 MHz Frequency Band, Second
Report and Order, FCC 87-223, PR Docket No, 93—
144, 12 FCC Red 19079, parsgraph 141 (1997) (800
MHz Sacond Reporl and Order); see also 47 CFR
90.912(b).

55 1d.

has average gross revenues that do not
exceed $3 million for the preceding
three years,5¢ The SBA has approved
these small size standards.s”

107. The auction of the 525 800 MHz
SMR geographic area licenses for the
upper 200 channels began on October
28, 1997, and was completed on
December 8, 1997. Three (3) winning
bidders for geographic area licenses for
the upper 200 channels in the 800 MHz
SMR band qualified as small businesses
under the $15 million size standard, and
seven (7) qualified as very small
businesses, Next, the auction of the
1,050 800 MHz SMR geographic area
licenses for the General Category
channels began on August 16, 2000, and
was completed on September 1, 2000,
Eleven (11) out of a total of 14 winning
bidders for geographic area licenses for
the General Category channels in the
800 MHz SMR band qualified as small
businesses under the $15 million size
standard. Finally, a total of 2,800
Economic Area licenses in the lower 80
channels of the 800 MHz SMR service
were sold in an auction completed on
December 5, 2000, Of the 22 winning
bidders, 19 claimed ““small business”
status. Thus, 40 winning bidders for
geographic licenses in the 800 MHz
SMR band gualified as small businesses,

108. In addition, thers are numerous
incumbent site-by-site SMR licensees
and licensees with extended
implementation authorizations on the
800 MHz hands, We do not know how
many firms provide 800 MHz
geographic area SMR service pursuant
to extended implementation
authorizations, nor how many of these
providers have annual revenues of no
more than §15 million. One firm has
over $15 million in revenues, We
assume, for purposes of this analysis,
that all of the remaining existing
extended implementation
authorizations are held by small entities
as defined for the 800 MHz SMR
service.

109, Private Land Mobile Radio.
Private Land Mobile Radio (“PLMR")
systems serve an essential role in a
range of industrial, business, land
transportation, and public safety

o5 I,

57 See Latter from Aida Alvarez, Administration,
Small Business Adminlstretion to Danisl B.
Phythyon, Chief, Wireless Telecommunicetions
Bureau, Federal Communlcations Commission (Oct.
27, 1997) (Upper 200 channels). See Letter from
Aida Alvarez, Administrator, Small Business
Administration to Thomas Sugrue, Chief, Auctions
and Industry Anelysis Division, Wireless
Telecommunicallons Bureau, Federal
Communications Commission {Aug. 10, 1989)
(epplying he size standards approved in SBA’s Oct.
27, 1997 latler to the 800 MHz MSR, Lower 60 and
150 General channels).

activities. These radios are used by
compenies of all sizes operating in all
U.S. business categories. The SBA has
not developed a definition of small
entity specifically applicable to PLMR
licensees due to the vast array of PLMR
users. For purposes of this FRFA, we
will use the SBA’s definition applicable
to Cellular and Other Wireless
Telecommunications—that is, an entity
with no more than 1,500 persons,58

110, The Commission is unable at this
time to estimate the number of small
businesses which could be impacted by
the Tules, The Commission’s 1994
Annual Report on PLMRs 2 indicates
that at the end of fiscal year 1994 there
were 1,087,267 licensees operating
12,481,989 transmitters in the PLMR
bands below 512 MHz. Because any
enfity engaged in a commercial activity
is eligible to hold a PLMR license, the
revised rules in this context could
potentially impact every small business
in the United States,

111, Fixed Microwave Services.
Microwave services include common
carrier,”® private-cperational fixed,”!
and broadcast auxiliary radio services.?2
At present, there are approximately
22,015 common carrier fixed licensees
and 61,670 private operational-fixed
licensees and broadcast auxiliary radio
licensees in the microwave services, For
purposes of this FRFA, we will use the
SBA’s definition applicable to Cellular
and Other Wireless
Telecommunications—that is, an entity
with no more than 1,500 persons.” We
estimate that all of the Fixed Microwave
licensees (excluding broadcast auxiliary
licensess) would qualify as small

8813 CFR 121.201, North Amerlcan Industry
Classification System (NAICS) code 5172132
(changed from 513322 in October 2002).

69 Federal Communications Commission, 60th
Annual Report, Fiscal Year 1994, at paragraph 116.

7047 CFR part 101 (formerly, Part 21 of the
Commission’a Rules).

71Parsons aligible under parts 80 and 90 of the
Commission’s rules can use Private Operational-
Pixed Microwave services. See 47 CFR parts 80 and
80, Stations in this service are called operatlonal-
fixed \o distinguish them from common carrier and
public fixed stations, Only the licenses mey use the
oparationel-fixed slation, and only for
communicatlons related to the licanses’s
commercial, industrisl, or safaty operalions,

7z Auxiliary Microwave Service is governed hy
part 74 of Tille 47 of the Commission’s Rules. See
47 CFR part 74, Availeble to licengees of broadcasl
stations and 1o hroadcast and cable network
entitles, broadcast awxiliary microwave slations ere
used for relaying broadcast television signels from
the studio 1o the transmitter, or hetween two points
such as & main studio and an auxillery studio. The
service also includes mobile TV pickups, which
reley signals from a remote location back to tha
studio.

7113 CDR 121.201, North American Industry
Classificalion System (NAICS) code 517212
(chenged from 513322 in October 2002).
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entities under the SBA definition for
radiotelephone (wireless) companies,

112. Public Safety Radio Services.
Public Safety radio services include
police, firs, local government, forestry
conservation, highway maintenance,
and emergency medical services.?4
There are a total of approximately
127,540 licensees within these services,
Governmental entities 75 as well as
private businesses comprise the
licensees for these services. All
governmental entities with populations
of less than 50,000 fall within the
definition of a small entity.7&

113, Offshore Radioctelephone Service.
This service operates on several UHF
TV broadcast channels that are not used
for TV broadcasting in the coastal areas
of states bordering the Gulf of Mexico.”?
There are presently approximately 55
licensees in this service. We are unable
to estimate at this time the number of
licensees that would qualify as small
under the SBA's small business size
standard for “Cellular and Other
Wireless Telecommunications”
services.”® Under that SBA small
business size standard, a business is

71 With the excaplion of the special emergency
service, these gervices are governed by subpart B of
part 90 of the Commisslon's Rules, 47 CFR 80.15
through 90.27. The polica service includes
approximately 27,000 licensees that serve state,
county, and municipal enforcoment throngh
telaphony (veics), telegraphy {code} and teletype
and facsimile (prinfed materlel). The fire radio
sorvice includes approximately 23,000 licensees
comptrised of private volunleer or professional fire
companies as well as units under governmental
control, The local gavernment service is presently
comprised of epproximately 41,000 licensees that
are stale, county, or municipal entities that use the
radio for official purposes nol coverad by other
public safaty services. There are approximalely
7,000 licensees within the forestry service which is
comprised of licensess from state depariments of
conservation and private forest arganizations who
set up communicalions networks among fire
lackout towers and ground crews. The
approximately 8,000 state and local governments
that are licansed 1o highway maintenanca service
provide smergency and rouline communications to
ald other public safety services to keep main roads
safe for vehicular traffic. The approximately 1,0000
licensees in the Emergency Medical Radlo Service
(EMRS) use the 39 channels ellocated to this service
for emergency medical service communicalions
related to the dellvery of emergency medical
treatment. 47 CFR 80.15 through 90.27, The
approximetely 20,000 licensees in the special
emergency service include medical services, rescue
organizalions, veterinarians, handicapped parsons,
disaster relief organizalions, school buses, baach
petrols, establishments in isolsled areas, .
communications standby facilities, and emergency
repair of public communications facilities. 47 CFR
00.33 through 90,55,

7547 CFR 1.1162,

785 U,5.C. 601(5).

77 This service is governed by subpart I of part 22
of the Commission’s Rules. See 47 CFR 22.1001
through 22.1037,

7813 CFR 121.201, NAICS code 513322 (chenged
to 517212 in Qctober 2002).

small if it has 1,500 or fewer
employees,?9

114. Wireless Communications
Services, This service can be used for
fixed, mobile, radiolocation and digital
audio broadcasting satellite uses. The
Commission defined “small business”
for the wireless communications
services (“WCS™) auction as an entity
with average gross revenues of $40
million for each of the three preceding
years, and a “very small business” as an
entity with average gross revenues of
$15 million for each of the three
preceding years, The SBA has approved
these definitions.8® The FCC auctioned
geographic area licenses in the WCS
service. In the auction, thers were seven
winning bidders that qualified as very
small business entities, and one that
qualified as a small business entity. We
conclude that the number of geographic
area WCS licensees affected includes
these eight entities.

115. 39 GHz Service. The Commission
defined ‘“'small entity” for 39 GHz
licenses as an entity that has average
gross revenues of less than $40 million
in the three previous calendar years.51
An additional classification for “very
small business' was added and is
defined as an entity that, together with
its affiliates, has average gross revenues
of not more than $15 million for the
preceding three calendar years, These
regulations defining “small entity” in
the context of 39 GHz auctions have
been approved by the SBA.52 The
auction of the 2,173 39 GHz licenses
began on April 12, 2000 and closed on
May 8, 2000. The 18 bidders who
claimed small business status won 849
licenses. Consequently, the Commission
estimates that 18 or fewer 39 GHz
licensees are small entities that may be
affected by the rules and polices
adopted herein.

116. Multipoint Distribution Service,
Multichannel Multipoint Distribution
Service, and Instructional Television
Fixad Service, Multichannel Multipoint
Distribution Service (“MMDS") systems,
often referred to as “wireless cable,”
tranamit video programming to
subscribers using the microwave
frequencies of the Multipoint
Distribution Service (“MDS’’) and
Instructional Television Fixed Service

72 ]d.

80 Seg Latler lo Amy Zoslov, Chief, Auctions and
Industry Analysls Divislon from A. Alvarez,
Administrator, SBA (December 2, 1888).

81 oo Amendment of the Commission’s Rules
Regarding the 37.0-38.6 GHz and 38.6—-40.0 GHz
Band, Report and Order, 12 FCC Red 18800 (1897).

82 Sea Letter to Kathleen O'Brien Ham, Chief,
Auctions end Industry Anslysis Division, Wireless
Telecommunications Buresu, FCC, from Alda
Alvarez, Administrator, SBA (Feb. 4, 1998).

(“ITFS*").22 In connection with the 1996
MDS auction, the Commission
established a small business size
standard as an entity that had annual
average gross revenuss of less than $40
million in the previous three calendar
years, 3¢ The MDS auctions resulted in
67 successful bidders obtalning
licensing opportunities for 493 Basic
Trading Areas ("BTA™). Of the 67
auction winners, 61 met the definition
of a small business. MDS also includes
licensees of stations authorized prior to
the auction. In addition, the SBA has
developed a small business size
standard for Cable and Other Program
Distribution, which includes all such
companies generating $12.5 million or
less in annual receipts.?® According to
Census Bureau data for 1997, there were
a total of 1,311 firms in this category
total that had operated for the entire
year,86 Of this total, 1,180 firms had
annual receipts of under $10 million
and an additional 52 firms had receipts
of $10 million or more but less than $25
million. Consequently, we estimate that
the majority of providers in this service
category are small businesses that may
be affected by the rules and policies
adopted herein. This SBA small
business size standard also appears
applicable to ITFS. There are presently
2,032 ITFS licensees. All but 100 of
these licenses are held by educational
institutions. Educational institutions are
included in this analysis es small
entitles.B” Thus, we tentatively
conclude that at least 1,932 licensees are
small businesses.

117, Local Multipoint Distribution
Service. Local Multipoint Distribution
Service (“LMDS") is a fixed broadband
point-to-multipoint microwave service
that provides for two-way video
telecommunications.88 The auction of

83 Amendmen! of Parls 21 ond 74 of the
Commission’s Rules with Regard ta Filing
Procedures in the Multipoint Distribution Service
and in the Instructional Television Fixed Service
and mplemenfation of Section 308(j) of the
Comimuzicotions Act—Competitive Bidding, MM
Docket No. 94~131 and PP Docket No, 93253,
Report and Order, 10 FCC Rcd 9589, 9553,
paregraph 7 (1995).

8447 CFR 21.981(b)(1).

8513 CFR 121.201, NAICS code 517510 (changed
from 513220 in October 2002).

as1].8. Census Bureau, 1997 Economic Census,
Suhject Series: Informalion, “Bstablishment and
Firm Size (Including Legal Form of Organization),”
Tahle 4, NAICS code 513220 (issued Oclober 2000},

87 addition, the lerm “small entity” within the
SBREFA applies to small organizations (nonprofits)
and to small governmental jurisdictions (citles,
counties, towns, lownships, villages, school
districts, and speclal districts with populations of
less than 50,000). 5 U.5.C, 601(4}{6). We da not
collect annual revenue data on ITFS licensees.

28 See Rulemaking to Amend Parts 1, 2, 21, ond
25 of the Commissian’s Rules to Redesignate the
27.5-29.5 GHz Frequency Band, fo Reallocate the
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the 1,030 Local Multipoint Distribution
Service licenses began on February 18,
1998, and closed on March 25, 1998.
The Commission defined “small entity”
for LMDS licenses as an entity that has
average gross revenues of less than $40
million in the three previous calendar
years,3¢ An additional classification for
“*very small business” was added and is
defined as an entity that, together with
its affiliates, has average gross revenues
of not mora than $15 million for the
preceding three calendar years,20 These
regulations defining “‘small entity” in
the context of LMDS auctions have been
approved by the SBA.?! There were 93
winning hidders that qualified as small
entities in the LMDS auctions, A total of
93 small and very small business
bidders won approximately 277 A Black
licenses and 387 B Block licenses. On
March 27, 1999, the Commission re-
auctioned 161 licenses; there wers 40
small business winning bidders. Based
on this information, we conclude that
the number of small LMDS licenses
includes the 93 winning bidders in the
first auction and the 40 winning bidders
in the re-auction, for a total of 133 small
entity LMDS providers as defined hy the
SBA and the Commission’s auction
rules,

118, 218-219 MHz Service. The first
auction of 218-219 MHz spectrum
resulted in 170 entities winning licenses
for 594 Metropolitan Statistical Areas
(*“MSA"). Of the 594 licenses, 557 wers
won by 170 entities qualifying as a
small business, For that auction, we
defined a small business as an entity
that, together with its affiliates, has no
more than a $6 million net worth and,
after federal income taxes (excluding
any carry over losses), has no more than
$2 million in annual profits sach year
for the previous two years.® In the 218-
219 MHz Report and Order and
Memorandum Opinion and Order, we
defined a small business as an entity
that, together with its affiliates and
persons or entities that hold interests in

29.5-30.0 GHz Frequency Band, and lo Estoblish
Rules and Policies for Local Multipoint Distribution
Service and for Fixed Sotellite Services, CC Docket
No. 92-297, Second Report end Order, 12 FCC Rad
12545 (1997).

88 See Local Multipoint Disttibution Service,
Second Report and Order, 62 Fed. Reg. 23148 (April
29, 1997).

0 Id,

81 See Letter to Daniel Phythyon, Chief, Wirelass
Telscommunications Bureau (FCC) from A. Alvarez,
AdmInistrator, SBA (January 6, 1998).

% [mplementation of Section 309(j) of the
Communicalions Act—Compstitive Bidding, PP WT
Dacket No. 93-253, Fourth Report and Grder, 59
Fed. Reg. 24947 (May 13, 1994); Amendment of part
95 of the Commission’s Rules to Provide Ragulatory
Flaxibility In the 218219 MHz Service, Report and
Order and Memorandum Opirfon and Order, 15
FCC Red, 1497, 1583 (Sept. 10, 1988},

such an entity and their affiliates, has
average annual gross revenues not to
exceed $15 million for the preceding
three years,®? A very small business is
defined as an entity that, together with
its affiliates and persons or entities that
hold interssts in such an entity and its
affiliates, has average annual gross
raventes not to exceed $3 million for
the preceding three years.9+ We cannot
estimata, howaver, the number of
licanses that will be won by entitias
qualifying as small or very small
businesses under our rules in future
auctions of 218-219 MHz spectrum.
Given the success of small businesses in
the previous auction, and the
prevalence of small businesses in the
subscription television services and
message communications industries, we
assume for purposes of this FRFA that
in future auctions, all of the licenses
may be awarded to small businesses.
119. 24 GHz—Incumbent Licensees.
This rule change may affect incumbent
licensees who were relocated to the 24
GHz band from the 18 GHz band, and
applicants who wish to provide services
in the 24 GHz band, The applicable SBA
small business size standard is that of
“Cellular and Other Wireless
Telecommunications” companies. This
category provides that such a company
is small if it employs no more than
1,500 persons.®s According to Census
Bureau data for 1997, there were 977
firms in this category that operated for
the entire year.%6 Of this total, 965 firms
had 999 or fewer employees, and an
additional 12 firms had 1,000
employees or more.%7 Thus, under this
size standard, the great majority of firms
can he considered small, These broader
census data notwithstanding, we believe
that there are only two licensees in the
24 GHz band that were relocated from
the 18 GHz band, Teligent 3 and TRW,
Inc. It is our understanding that Teligent
and its related companies have fewer
than 1,500 employsees, though this may
change in the future. TRW is not a small

23 Amendment of Part 95 of the Commission's
Rules to Provide Reguletory Flaxibility in the 218-
210 MHz Service, WT Docket No, 98-169, Report
and Order and Memorandum Opinior and Order,
64 Fod, Reg. 59656 (November 3, 1888).

s¢1d,

9513 CFR 121.201, NAICS code 517212 (cbanged
from 513322 in Octohar 2002).

86 1J.5, Census Bureau, 1997 Economic Census,
Subjact Series: Informatlon, “Employment Size of
Firms Subject to Federal Income Tax: 1897,"” Table
5, NAICS code 513322 (Issued Oct. 2000).

97 I'd, The census data do not provide e more
precise astimate of the number of firms that havs
1,500 or fewsr employess; the largest category
provlded s “Firms with 1,000 employeas or mors,”

98 Toligent acquirad the DEMS licenses of
FirsiMark, the only licenses other than TRW in the
16 GHz hand whoss license has been modified 1o
require relocation ta the 24 GHz band,

entity. Thus, only one incumbent
licensee in the 24 GHz band is a small
business entity.

120. 24 GHz—Future Licensees. With
respect to new applicants in the 24 GHz
band, the small business size standard
for “small business' is an entity that,
together with controlling interests and
affiliates, has average annual gross
ravenues for the three preceding years
not in excess of $15 million.?9 “Very
small business” in the 24 GHz band is
an entity that, together with controlling
interests and affiliates, has average gross
revenues not exceeding $3 million for
the preceding three years.!t0 The SBA
has approved these small business size
standards, 191 These size standards will
apply to the future auction, if held,

121. Location and Monitoring Service
{“LMS"). Multilateration LMS systems
use non-voice radio techniques to
determine the location and status of
mobile radio units. For purposes of
auctioning LMS licenses, the
Commission has defined “small
business” as an entity that, together
with controlling interests and affiliates,
has average annual gross revenues for
the preceding three years not to exceed
$15 million,102 A “very small business”
is defined as an entity that, together
with controlling interests and affiliates,
has average annual gross revenues for
the preceding three years not to exceed
$3 million, 102 These definitions have
heen approved by the SBA,19¢ An
auction for LMS licenses commenced on
February 23, 1999 and closed on March
5, 1999. Of the 528 licenses auctioned,
289 licenses were sold to four small
businesses, We conclude that the
number of LMS licensees affected hy
this Report and Order includes these
four entities, We cannot accurately
predict the number of remaining
licenses that could be awarded to small

8 Amendments to parls 1, 2, 87 and 101 of the
Commission’s Rules to License Fixed Services at 24
GHz, WT Docket No, 99-327, Report and Order, 15
FCC Rad 16834, 16867 (2000); see also 47 CFR
101.538(8)(2).

100 Amendments fo parts 1, 2, 87 and 101 of the
Commission’s Rules to License Fixed Services at 24
GHz, WT Dockst No. 88-327, Report and Order, 15
FCC Rcd at 15967; see also 47 CFR 101.536(a)(1).

101 See Lelter to Margaret W, Wiener, Deputy
Chief, Auctions and Industry Analysis Division,
‘Wirsless Telscommunications Bureau, FCC, from
Gary M. Jackson, Assistant Administrator, SBA
(July 28, 2000},

102 Amendment of part 80 of the Commission's
Rules lo Adopt Reguletions for Automatic Vehicla
Monitoring Systems, Second Report and Order, 13
FCC Red 15182 9 20 (1998); see also 47 CFR
90,1103,

103 Idl

164 See Lattor to Thomas J. Sugrus, Chief, Wireless
Telecommunications Bureau, Federal
Communications Commission, from Aida Alvaraz,
Administrator, Small Business Administration (Feb.
22, 1800).
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entities in future LMS auctions. Media
Services (Broadcast & Cable)

122, Commercial Television Services.
The SBA dafines a television
broadcasting station that has no more
than $12.0 million in annual receipts as
a gsmall business.1% Television
broadcasting stations consist of
establishments primarily engaged in
broadcasting visual programs by
television to the public, except cable
and other pay television services,106
Included in this industry are
commercial, religious, educational, and
other television stations.1%7 Also
included are establishments primarily
engaged in television broadcasting and
which producs taped television program
materials,1¢2

123. There were 1,695 full-service
telovision stations operating in the
United States as of December 2001,1¢9
According to Census Bureau data for
1997, there were 906 Television
Broadcasting firms, total, that operated
for the entire year.110 Of this total, 734
firms had annual receipts of
$9,999,999,00 or less and an additional
71 had receipts of $10 million to
$24,999,989.00,111 Thus, under this
standard, the majority of firms can be
considered small.

124. Commercial Radio Services. The
SBA defines a radio broadcasting station
that has no more than $6 million in
annual receipts as a small business.112
A radio broadcasting station is an
establishment primarily engaged in
broadcasting aural programs by radio to
the public.112 Included in this industry
are commercial, religious, educational,
and other radio stations,114 Radio
broadcasting stations which primarily
are engaged in radio broadcasting and
which produce radio program materials
are similarly included,?15 According to

10513 CFR 121.201, North American Industry
Classification System (NAICS) code 515120.

106 Economics and Slalislics Administeation,
Bureau of Census, U.5. Department of Commerce,
1992 Census of Transportation, Communications
and Utlities, Establishment and Firm Size, Series
UC92-5-1, Appendix A-9 (1995).

107 }d., see Execulive Office of the President,
Offico of Management and Budget, Standard
Industrial Classification Marual, at 13 CFR
121.201, North Ameriean Industry Classificalion
System (NAICS) code 515120,

108 1992 Census Serfes UC92-S-1, at Appendix
A-9.

109 FCC News Roloase, Broadcast Stalion Totals as
of December 31, 2001 (released May 21, 2002).

11013 CFR 121,201, North American Industry
Classificalion System (NAICS) code 515120,

1111d, The census dala do not provide a more
Precise eslimate,

11213 CFR 121.201, North American Industry
Classificalion System (NAICS) code 515112.

4191992 Census, Series UC92—5-1, at Appendix
A-9,

114 Id_

155 Id_

Census Bureau data for 1997, there were
4,476 Radio Stations (firms), total, that
operated for the entire year,11¢ Of this
total 4,265 had annual receipts of
$4,999,099,00 or less, and an additional
103 firms had receipts of $5 million to
$9,999,999,00,117 Thus, under this
standard, the great majority of firms can
be considered small,

125. Cable Systems. The Commission
has developed, with SBA's approval, its
own definition of small cable system
operators. Under the Commission’s
rules, a “small cable company"" is one
serving fewer than 400,000 subscribers
nationwide, 118 Based on our most recent
information, we estimate that there were
1,439 cable operators that qualified as
sinall cable companies at the end of
1995.118 Since then, some of those
companies may have grown to serve
more than 400,000 subscribers, and
others may have been involved in
transactions that caused them to be
combined with other cable operators.
Consequently, we estimate that there are
fewer than 1,439 small entity cable
system operators that may be affected by
the rules adopted herein.

126, The Communications Act also
contains a definition of a small cable
gystem operator, which is ‘'a cable
operator that, directly or through an
affiliate, serves in the aggregate less than
1% of all subscribers in the United
States and is not affiliated with any
entity or entities whose gross annual
revenue in the aggregate exceeds
$250,000,000.”12° The Commission has
determined that there are 67,700,000
subscribers in the United States,121
Therefore, we found that an operator
serving fewer than 677,000 subscribers
shall be deemed a small operator, if its
annual revenues, when combined with
the total annual revenues of all of its
affiliates, do not exceed $250 million in
the aggregate,122 Based on available
data, we find that the number of cable
operators serving 677,000 subscribers or

11613 CFR 121.201, North American Industry
Classification System (NAICS) code 515112,

117 Id, The census dafa do not provide a more
precise estimats.

118 47 CFR 67.901(3). The Commission developed
this definition based on its determination thet a
small cable system operator is one with annual
revenues of $100 million or less, Implementation of
Sections of the 1992 Cable Act: Rate Regulation,
Sixth Report ard Order and Eleventh Order on
Reconsidsration, 10 FCG Red 6393 (1995). 13 CFR
121,201, North American Industry Classification
System (NAICS) code 515210,

119 Pau] Kegan Assoclates, Inc,, Cable TV
Investor, Feb. 29, 1996 (besed on figures for Dec.
30, 1995).

12047 U.5.C, 543(m)(2).

121PCC Announces New Subseriber Count for the
Definitlon of Small Cable Operator, Public Notice,
DA 01155 (January 24, 2001).

12247 CFR 76.1403(h).

less totals approximately 1,450,123 Since
we do not request nor collect
information on whether cable system
operators are affiliated with entities
whose gross annual revenues exceed
$250,000,000, we are unable at this time
to estimate with greater precision the
number of cable system operators that
would qualify as small cable operators
under the definition in the
Communications Act.

127. Auxiliary, Special Broadcost and
Other Program Distribution Services.
This service involves a variety of
transmitters, generally used to relay
broadcast programming to the public
{through translator and boaster stations)
or within the program distribution chain
(from a remote news gathering unit back
to the station), The Commission has not
developed a definition of small entities
applicable to broadcast auxiliary
licensees, The applicable definitions of
small entities are those, noted
previously, under the SBA rules
applicable to radio broadcasting stations
and television broadcasting stations,
The SBA defines a television
broadcasting statlon that has no more
than $12.0 million in annual receipts as
a small business,12+ and it defines a
radio broadcasting station that has no
more than $6 million in annual receipts
as a small business, 125

128. The Commission estimates that
there are approximately 3,600
translators and boosters. The
Commission does not collect financial
information on any broadcast facility,
and the Department of Commerce does
not collect financial information on
these auxiliary broadcast facilities. We
believe that most, if not all, of these
auxiliary facilities could be classified as
small businesses by themselves. We also
recognize that most commercial
translators and boosters are owned by a
parent station which, {n some cases,
would be covered by the revenue
definition of small business entity
discussed above, These stations would
likely have annual revenues that exceed
the SBA maximum to be designated as
a small business (either $6 million for
a radio station or $12 million for a TV
station). Furthermore, they do not meet
the Small Business Act’s definition of a
““small business concern” hecause they
are not independently cwned and
operated.

129, Satellite Services. The
Commission has not developed a small

121 Paul Kagan Associales, Inc., Geble TV
Inveslor, Feb. 29, 1095 (based on figures for Dec.
30, 1895),

12¢13 CFR 121,201, North American Industry
Classification System (NAICS) code 515120,

125 13 CFR 121,201, North Amerlcan Industry
Classification System MNATICS) code 515112,
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business size standard applicable to
licensees in the international services.
However, the SBA has developed a
small business size standard for Satellite
Telecommunications, which consists of
all such firms having $12.5 million or
less in annual receipts,126 According to
Census Bureau data for 1997, in this
category there was a total of 324 firms
that operated for the entire year.127 Of
this total, 273 firms had annual receipts
of under $10 million, and an additional
twenty-four firms bad receipts of $10
million to $24,999,999.128 Thus, under
this size standard, the majority of firms
can be considered small.

130. International Broadcast Stations.
Commission records show that there are
approximately 19 international high
frequency broadcast station
authorizations. We do not request nor
collect annual revenue information, and
are unable to estimate the number of
international high frequency broadcast
stations that would constitute small
businesses under the SBA definition.

131. Fixed Satellite Transmit/Receive
Euarth Stations. There are approximately
4,303 earth station authorizations, a
portion of which are Fixed Satellite
Transmit/Receive Earth Stations, We do
not request nor collect annual revenue
information, and are unahle to estimate
the number of the earth stations that
would constitute small businesses
under the SBA definition.

132. Fixed Satellite Very Small
Aperture Terminal {(“VSAT"} Systems.
These stations operate on a primary
basis, and frequency coordination with
terrestrial microwave systems is not
required. Thus, a single “blanket”
application may be filed for a specified
number of small antennas and one or
mors hub stations, There are 485 current
VSAT System authorizations, We do not
request nor collect annual revenue
information, and are unable to estimate
the number of VSAT systems that would
constitute small businesses under the
SBA definition.

133. Mobile Satellite Stations. There
are 21 licensees. On February 10, 2003,
the Commission released a Heport and
Order and Netlice of Proposed
Rulemaking allowing licensees in the
Mobile Satellite Services to use their
spectrum for Ancillary Terrestrial
Communications (*“ATC").129 Licensees

12613 CFR 121.201, NAICS code 517410 (changed
from 513340 in Octoher 2002),

1271].8. Census Bureau, 1997 Economic Census,
Subjecl Series: Information, “Establishment and
Firm 5ize (Including Legal Form of Organizatlon),”
Table 4, NAICS code 513340 {Issued October 2000).

128 Id_

129]n the Metter of Flexibility for Delivery of
Communications by Mobile Satellite Service
Providers in the 2 GHz Band, the L-Band, and the

may construct towers to provide ATGC
service, We do not request nor collect
annual revenue information, and are
unable to estimate the number of mobile
satellite sarth stations that would
constitute small businesses under the
SBA definition,

134, Radio Determination Satellite
Earth Stations, There are four licensees.
We do not request nor collect annual
revenue information, and are unable to
estimate the number of radio
determination satellite earth stations
that would constitute small businesses
under the SBA definition.

135. Digital Audio Radio Services
{“DARS"}. Commission records show
that there are 2 Digital Audio Radio
Services authorizations, We do not
request nor collect annual revenue
information, and, therefore, we cannot
estimate the number of small businesses
under the SBA definition.

136. Non-Licensee Tower Owners, The
Commission’s rules require that any
entity proposing to construct an antenna
structure over 200 feet or within the
glide slope of an airport must register
the antenna structure with the
Commission on FCC Form 854.13% For
this and other reasons, non-licensee
tower owners may be subject to the
requirements adopted in the Report ond
Order and the Nationwide Agreement.
As of August 2004, approximately
96,778 towers were included in the
Antenna Structure Registration
database. This includes both towers
registered to licensees and towers
ragistered to non-licensee tower owners,
The Commission does not keep
information from which we can easily
determine how many of these towers are
registered to non-licensees or how many
non-licensees have registered towers,131
Moreover, the SBA has not developed a
size standard for small businesses in the
category “Tower Owmers," Therefore,
we are unable to estimate the number of
non-licensee tower owners that are
small entities, We assurne, however,
that nearly all non-licensee tower
companies are small businesses under
the SBA’s definition for cellular and
other wireless telecommunications
services,132

1.6/2.4 GHz Bands, Report and Order and Notice of
Praposed Rulamaking, 18 FCC Rcd. 11,030 (2003).

13047 CFR 17.4(s), 17.7(a).

131 Wa note, however, thet approximalsly 13,000
lowears are registered to 10 cellular carriers with
1,000 or more smployses.

13213 CFR 121.201, North American Industry
Classification Syslerm [(NAICS) code 517212, Under
this calegory, a business is small if it bas 1,500 or
fewer employess.

D. Description of Reporting,
Recordkeeping, and Other Compliance
Requirements

137, The Nationwide Agreement
includes several compliance
requirements, including recordkesping
and reporting requirements, applicable
to regulatees. Under the Commission’s
rules, as they existed before the
adoption of the Report and Order,
applicants were required to determine
whether their construction of “facilities
may affect districts, buildings,
structures or objects, significant in
American history, architecture,
archeology, engineering or culture, that
are listed, or eligible for listing, in the
National Register of Historic Places,”
consistent with the rules of the
Council.?32 The Nationwide Agreement
modifies and more clearly specifies the
means by which applicants should
make that determination.,

138. Specific requirements that the
Nationwide Agreement imposes on
Applicants include making them
determine whether an exclusion applies
to their proposed construction project,
thereby obviating the need to submit
section 106 materials to the SHPO/
THPO.13¢ Accordingly, applicants
should malntain records to verify the
applicability of any exclusion should
questions arise about the project after
construction has started or has been
completed.13s

139. The Nationwide Agreement also
requires that applicants follow specific
steps to identify and initiate contact
with Indian tribes and Native Hawaiian
Organizations that may attach religious
and cultural significance to potentially
affected historic properties. These steps
ensure that tribes and NHOs will be
contacted in a respectful manner that
conforms to their reasonable preferences
and that offers them a full opportunity
to participate in the process. These steps
also ensure that Indian tribes’ requests
for government-to-government
consultation, as well as cases of tribal or
NHO disagreement or non-response,
will be referred to the Commission.,
They also provide for confidentiality of
private or sensitive information,136

140, The Nationwide Agreement
ostablishes required procedures for
seeking local government and public
participation; for considering public
comments before forwarding them to the
SHPO/THPO; and for identifying

131 §ge 47 CFR 1.1307(a)(4) and Note.

125 Natlonwide Agreement, Part ITII. As will he
discussed below, the eddition of exclusions, on
belancs, greatly reduces the overall burdens on the
Applicant.

135 Id‘

136 Id., Part IV.
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consulting parties.137 In addition, the
Nationwide Agreement establishes
standards for applicants to apply in
defining the area of potential effacts
(“APE") for both direct and visual
effects; in identifying and evaluating the
significance of Historic Properties
within the APE; and in assessing the
offects of the Undertaking on Historic
Properties,138 Once identification,
ovaluation, and assessment are
complete, the Nationwide Agreement
requires Applicants to provide the
SHPO/THPO and consulting parties
with a Suhmission Packet that conforms
to a standardized set of instructions,
which require specific information
about the Applicant, the project, and its
review,13¢

141. The Nationwide Agreement also
establishes procedures for Applicants to
follow after receiving certaln responses
from the SHPO/THPO. For example, if
the SHPO/THPO disagrees with the
Applicant’s finding of “no Historic
Properties affected,” the Applicant is to
engage in further discussions with the
SHPO/THPO to resolve any
disagreement, and, if that effort fails, the
Applicant may submit the matter to the
Commissiou for its effect determination,
Additionally, the Nationwide
Agreement provides procedures for
developing Memoranda of Agreement to
mitigate adverse effects (e.g., painting a
facility a specific color to reduce its
visibility).140 Finally, the Nationwide
Agreement prescribes procedures for
Applicants to follow in the event of
inadvertent or post-review discoveries
(e.g., buried properties of archeological
significance),4! and delineates
potential measures that the Commission
may require Applicants to take in
response to a complalnt alleging
construction prior to compliance with
section 106 (e.g., providing the
Applicant with a copy of the complaint
and requesting a written response
within a reasonable time), 142

E. Steps Teken To Minimize Significant
Economic Impact on Small Entities, and
Significant Alternatives Considered

142, The RFA requires an agency to
describe any significant, specifically
small business, alternatives that it has
considered in developing its approach,
which may include the following four
alternatives (ainong others): {1) The
establishment of differing compliance or
reporting requirements or timetables

13714, Part V.

138 Id,, Part VI

139 [, Part VILA.1.

140 I, seclions VILB.3, VILC.2, VIL.C.3, VIL.C.6,
and VILD,

141 4, Part IX.

142 I, section X.C.

that take into account the resources
available to small entitises; (2) the
clarification, consolidation, or
simplification of compliance or
reporting requirements under the rule
for small entities; (3) the use of
performance, rather than design,
standards; and {4) an exemption from
coverage of the rule, or any part thereof,
for small entities, 142

143, As noted in section D, supra,
under the Commission's rules, as they
existed before the adoption of the
Report and Order, applicants wers
required to perform historic
preservation review in accordance with
the rules of the Commission and the
Council.14# The Commission considered
the potential impact of its rules on
smaller entities throughout the process
of negotiating and drafting the
Nationwide Agreement, One of the
Commission’s goals has heen to make its
environmental review process more
efficient and standardized so that
entities with smaller staffs can learn and
complete the process more quickly, The
NPRM sought comment on the draft
Nationwide Agreement, generally,
including issues related to its potential
economic impact on small entities, but
we received no comments on this topic,
Despite having received no comments
with reference to issues that might affect
small entities, the Commission
continues to assess various options to
relieve potential burdens on small
entities.

144. The alternative of exempting
small entities from the requirements
proposed in the NPRM and draft
Nationwide Agreement was not
possible, The NHPA requires that all
Federal Undertakings be evaluated for
their potential effects on districts, sites,
buildings, structures or objects, which
are significant in American history,
architecture, archeology, engineering or
culture, and which are listed, or are
eligible for listing, in the National
Register of Historic Places, Neither the
NHPA nor the Council’s rules
contemplates any exemption from
review depending on the size or
resources of the non-federal entity
which initiates the undertaking. The
direct impact of the requirements
proposed in the draft Nationwide
Agreement will be the same on all
entities, Therefore, no special or extra
burden will he placed on small entities.

145, Under the Nationwide
Agreement burdens on small entities
will be reduced in significant ways.
First, the exclusions listed in Part IIT
provide regulatory relief for those who

1435 11.5.C. 603(c)(1){4).
144 Spe 47 CFR, 1,1307(a)(4) and Note.

intend to construct facilities that fall
within the criteria listed therein (e.g.,
certain types of facilities to be located
within 50 feet of the outer houndary of
certaln types of rights-of-way).145 The
availability of exclusions for certain
categories of projects, whereby those
that qualify are exempted from section
106 review, offers a great reduction in
hurdens for some Applicants including
many smaller entities, While a
determination must be made as to
whether the exclusion applies, in those
instances in which the project is
excluded from section 106 review, only
record-keeping is required, thereby
relieving the Applicant of any
responsihility for identifying and
assessing possible adverse effects on
listed or eligible properties.

146. Additionally, the Commission
recognizes that smaller entities do not
have the economies of scale needed to
sustaln large environmental compliance
staffs, Consequently, smaller entities
will be unlikely to maintain in-house
expertise on all facets of the review
process needed for compliance with the
rules of the Commission and the
Council. Therefore, such firms will
benefit more, relative to large entities,
from the Part Il exclusions, The
exclusions allow smaller entities to
forgo the costs associated with
conducting the section 106 analysis of
properties within the relevant Area of
Potential Effects. Even though many
entities contract out much section 106
work to historic preservation specialists,
there are per project costs associated
with the process of hiring a contractor,
overseeing its work, and submitting the
materials produced by the contractor to
the SHPO that decrease as an entity is
able to do this routinely and move up
its learning curve by building more
facilities, Similarly, the per unit cost for
large entities declines as the cost of an
in-house environmental compliance
staff is spread over a greater numher of
units constructed, Furthermore, the cost
charged by a historic preservation
specialist to prepare a section 106 report
will be determined by the complexity of
the project, not by the size of the entity
contracting for the historic preservation
analysis. Consequently, in some
instances, smaller entities will pay more
for such work as a proportion of
revenues than will the large firms.
Smaller entities may also he injured
proportionally more by delays in the
section 106 process since more of their
cash fiow is tied up in each
telecommunications facility being built.
Thus, in assessing the general impact of
section 106 exclusions the Commission

143 Natlonwlde Agreement, Part ITL.
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believes that the Nationwide
Agreement’s Part ITT exclusions will
reduce costs for small entities to a
proportionally greater extent than they
will for large entities.

147, Furthermore, the availability of
the Part Il exclusions will likely
encourage the wireless infrastructure
industry to direct its projects so that the
projects fall within the scope of the Part
111 exclusions, Consequently, smaller
entities may reap a competltive
advantage precisely because they may
be able to avoid having large in-house
compliance staffs and will be able to
price their services more cheaply.

148, Burdens on small entities will
also be reduced because the
Commission and Council have clarified
the steps that need to be taken to
perform the requisite section 106
review. For example, in those instances
in which a Part Il exclusion does not
apply, Applicants will now submit a
standardized submission packet to the
SHPO/THPO that initiates the section
106 review. Previously, the absence of a
standardized submission packet made it
difficult for small entities that were
unfamiliar with the process to quickly
learn what was required for a proper
submission, However, the submission
packet’s standardized instructions,
either for new towers or collocations,
will facilitate preparation of high-
quality submissions on the first effort by
firms that may not be large enough to
employ an environmental or historic
preservation staff, The standards set
forth in Part VI will add predictability
to the process, & and the procedures
and the time frames for review in Part
VII will reduce the likelihood of either
uncertainty or suspension of projects, 147
Thus, the new submission packets will
prevent the need for costly and time-
consuming delays and resubmissions
which may be especially burdensome
for small entities who, with fewer
ongoing projects generating revenue,
cannot afford long delays in the review
process,

148, We note that Applicants,
whether large or small entities,
routinely retain consultants to perform
meny of the steps associated with
section 106 reviews, Consistent with the
objectives of the NHPA, the Nationwide
Agreement requires the use of
professionals who meet the Secretary of
the Interior’s standards for tasks that
implicate professional expertise.14® We

146 Nationwide Agresment, Part VI.

147 Nationwide Agreement, Part VIL.

148 Nationwide Agresment, sections VI.D. 1.0,
VLD.2.b, VLE.5; compare id., Part [ (no
professional expertise required to invoke
exclusions), seclion VI.D.1.d (no professionel

anticipate that the use of consultants to
provide this expertise will continue to
be prevalent under the Nationwide
Agreement, Applicants will typically
comply with the professional
qualification requirements in the
Nationwide Agreement by using
consultants to perform specialized tasks
due to their relative cost effectiveness
and efficiency in completing section 106
reviews. We believe that the rules
adoptad herein will not impose any
requirements on small entities that
would make the use of consultants more
burdensome than is currently the case,
Indeed, by clarifying that certain tasks
in the section 106 process do not require
professional expertise, the Nationwide
Agreement may, as described above,
relieve burdens in this area to a
relatively greater extent for small
entities than for large.

150, In some instances, the
Nationwide Agreement may impose
specific burdens on all Applicants,
including small entities. For example,
standardized submission packets will
now be submitted to the SHPO or
THPO. Howaever, we believe these
burdens are the minimum necessary to
accomplish the Nationwide Agreement’s
purpose. Thus, the Commission, after
discussion with the members of the
Telecommunications Working Group
and after reviewing the record, believes
that the forms include the minimum
information necessary for appropriate
review by a SHPO, THPO, or the
Commission. Similarly, the provisions
for tribal and public participation (Parts
1V and V) are intended to embody the
least burdensome procedures that will
afford these parties a complete and
legally sufficient opportunity to
participate in the process.14®

151, The new document submission
end historic preservation review
processes which constitute a core
feature in the Nationwide Agreement
are set forth in Part VIL These
procedures have also been developed
with the goal of reducing the burden of
procedural uncertainty by delineating
straightforward, repeatable processes for
assessing the potential effects of
proposed facilities on historic
properties.

152, Any burdens imposed by the
Nationwide Agreement will be more
than outweighed by the benefits that
will accrue to small entities from its
provisions. The Commission has drafted
the Nationwide Agreement with a
commitment to reducing burdens on

expartise required to identlfy historic properties
within the APE for visual effects).

142 Nullonwide Agreement, Part IV; Nationwide
Agreement, Part V.

small entities, In closing, the
Commission believes that the
Nationwide Agreement conscientiously
alleviates burdens on small entities in
the ways discussed above,

F. Federal Rules That May Duplicate,
Overlup, or Conflict With the Proposed
Rules

153. None, The Nationwide
Agreement will modify and supplement
the procedures set forth in the rules of
the Council, 150 g expressly
contemplated in those rules,151

G. Congressional Review Act

154. The Commission will send a
copy of the Report and Ordar, including
this FRFA, in a report to be sent to
Congress and the Government
Accountability Office pursuant to the
Congressional Review Act,152 In
addition, the Commission will send a
copy of the Order, including the FRFA,
to the Chief Counsel for Advocacy of the
Small Business Administration. A copy
of the Order and FRFA (or summaries
thereof) will also be published in the
Federal Register. See 5 U.5.C. 604(b).

155, The Commission finds that the
rule change contained in this Report
and Order will not present a significant
economic burden to small entities.

Ordering Clauses

156, Pursuant to sections 1, 4(i),
303(r), and 309(j) of the
Communications Act of 1934, as
amended, 47 U.8.C. 151, 154(1), 303(1),
304(j), it is ordered that this Report and
Order and the policies set forth herein
are adopted and that part 1 of the
Commission’s rules, 47 CFR part 1 is
amended, effective March 7, 2005. FCC
Forms 620 and 621 contain information
collections that have not been approved
by the Office of Management and
Budget, The Commission will publish a
document in the Federal Register
announcing the approval of these forms.

157, It is ordered that the
Commission’s Consumer Information
Bureau, Reference Information Center,
shall send a copy of the Report and
Order, including the Final Regulatory
Flexibility Analysis, to the Chief
Counsel for Advocacy of the Small
Business Administration.

158. It is further ordered that the
Commission shall send a copy of this
Report and Order to Congress and the
General Accounting Office pursuant to
the Congressicnal Review Act, see 5
U.S.C. 801(a)(1)(A).

156 38 CFR Part 600.

15138 CFR 800.14(b).
152 See 5 U.S.C. 801(a)(1)(A).
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List of Subjects in 47 CFR Part 1
Practice and procedure.

Federal Communications Commission,
Marlene H. Dortch,
Sgcretary.

Final Rules

m For the reasons discussed in the
preamble, the Federal Comrmunications
Commission amends 47 CFR Part 1 as
follows:

PART 1—PRACTICE AND
PROCEDURE

m 1, The authority citation for part 1
continues to read as follows:

Authority: 47 U.8.C. 151, 154(i), 154(3),
155, 225, 303(x), 309, and 325(e).
m 2, Section 1.1307 is amended by
revising paragraph (a){4) and removing
the note to paragraph (a){4) to read as
follows:

§1.1307 Actions that may have a
slgnificant environmental effect, for which
Environmental Assassments (EAs)} muat be
proeparad.

[a)’l R

(4) Facilities that may affect districts,
sites, buildings, structures or objects,
significant in American history,
architecture, archeology, engineering or
culture, that are listed, or are sligible for
listing, in the National Register of
Historic Places. (See 16 U.S.C. 470w{5);
36 CFR part 60 and 800.) To ascertain
whether a proposed action may affect
properties that are listed or eligible for
listing in the National Register of
Historic Places, an applicant shall
follow the procedures set forth in the
rules of the Advisory Council on
Historic Preservation, 36 CFR part 800,
as modified and supplemented by the
Nationwide Programmatic Agreement
for the Collocation of Wireless
Antennas, Appendix B to Part 1 of this
Chapter, and the Nationwide
Programmatic Agreement Regarding the
Section 106 National Historic
Preservation Act Review Process,
Appendix C to Part 1 of this Chapter.
*

* * * *

m 3. Appendix B to Part 1 is added to
read as follows:

Appendix B to Part 1—Nationwide
Programmatic Agreement for the
Collocation of Wireless Antennas

Nationwide Programmatic Agreement for the
Collocation of Wireless Antennas

Executed by the Federal Communications
Commission, the National Conference of
State Historic Preservation Officers and the
Advisory Council on Historic Preservation

Whereas, the Federal Communications
Commission (FCC) sstablishes rules and

procedures for the licensing of wireless
communications facilities in the United
St%tes and its Possessions and Territories;
and,

Whereas, the FCC has largely deregulated
the review of epplications for the
construction of individual wireless
communications facilities and, under this
framework, applicants are required to
prepars an Environmental Assessment (EA)
in casss whera the applicant determines that
the proposed facility falls within one of
certain environmental catagories described in
the FCC's rules (47 CFR 1.1307), including
situations which may affect historical sites
listed or eligible for listing in the National
Registar of Historic Places (“National
Register”); and,

Whareas, Section 106 of the National
Historic Preservation Act (16 U.S.C. 470 of
seq.) (“the Act”) requires federsl agencies to
take into account the effects of their
undertakings on historic properties and to
afford the Advisory Council on Historic
Prasarvation (Council) a reasonable
opportunity to comment; and,

Whereas, Section 800.14(b) of the Council’s
regulations, “Protection of Historle
Properties” (36 CFR 800.14(b)), ellows for
programmatic agreements to streamline and
teilor the Section 106 review process to
particular faderal programs; and,

Whaereas, in August 2000, the Council
established a Telecommunications Working
Group to provide a forum for the FCC,
industry representatives, State Historic
Praservation Officers (SHPOs) and Trihal
Historic Preservation Officers (THPOs), and
the Council to discuss improved
coordination of Section 106 compliance
regarding wireless communications projects
affecting historic properties; and,

Whereas, the FCC, the Councll and the
Working Group have developed this
Collocation Programmatic Agresment in
accordance with 36 CFR 800.14(b) to address
the Saction 106 review process as it applies
to the collocation of antennas (collocation
being defined in Stipulation LA below); and,

Whereas, the FCC encourages collocation
of antannas where technically and
economically feasible, in order to reduce the
nead for new tower construction; and,

Whereas, the parties hereto agree that the
affects on historic properties of collocations
of antennas on towers, buildings and
structures are likely to be minimeal and not
advarse, and that in the cases where an
advarse effect might occur, the procedures
provided and referred to herein are proper
and sufficient, consistent with Section 1086,
ta assura that the FCC will taka such effects
into account; and

Whereas, the execution of this Nationwide
Collocation Programmatic Agreement will
streamline the Section 106 raview of
collocation proposals and thereby raduce the
nead for the construction of new towers,
thersby reducing potential effects on historlc
properties that would otherwise result from
the construction of those unnscessary new
towers; and,

Whereas, the FCC and tha Council have
agread that these measuras should he
Incorporated into a Nationwide
Programmatic Agreamant to better managa

the Section 108 consultation process and
streamline reviews for collocation of
antennas; and,

Whereas, since collocations reduce both
the need for new tower consiruction and the
potential for adverse effects on historic
properties, the parties hereto agree that the
terms of this Agreement should be
interpreted and implemented wherever
pogsible In ways that encourage collocation;
an

Whereas, the partles hereto agrea that the
procedures described in this Agreement are,
with regard to collocations as defined herein,
a proper substitute for the FCC's compliance
with the Council’s rules, in accordance and
consistent with Section 108 of the National
Historic Preservation Act and its
implementing ragulations found at 36 CFR
part 800; and

Whereas, the FCC has consulted with the
National Conference of State Historic
Praservation Officers (NCSHPQO) and
requestad the President of NCSHPO to slgn
this Nationwide Collocation Programmatic
Apreement in accordance with 36 CFR
Section 800.14(b){2)(iii); and,

Whereas, the FGC sought comment from
Indian tribes and Native Hawaiian
Organizations regarding the terms of this
Netionwide Programmatic Agreement by
letters of January 11, 2001 and February 8,
2001; and,

Whereas, the terms of this Programmetic
Agreement do not apply on “tribal lands” as
defined under Section 800.18(x) of the
Council’s regulstions, 36 CFR 800.16(x)
(“Tribal lands means all lands within the
exterior boundaries of any Indian reservation
a.ng all dependent Indlan communities,”);
and,

Whereas, the terms of this Programmatic
Apresment do not preclude Indian tribes or
Native Hawalian Organizations from
consulting directly with the FCC or its
licensees, tower companies and applicants
for antenna licenses when collocation
activities off tribal lands may affact historic
propertiss of religious and cultural
significence to Indian tribes or Native
Hawaiian organizations; and,

Whereas, the execution and
implementation of this Nationwide
Collocation Programmatic Agreement will
not preclude members of the pnblic from
filing complaints with tha FCC or the Council
regarding adverse sffects on historic
propertias from any existing tower or any
activity covered under the terms of this
Programmatic Agreement.

Now therefore, the FCC, the Council, and
NCSHPO agree that the FCC will meet its
Section 106 compliance responsibilities for
tha collocation of antennas as follows.

Stipulations

Tha FCC, in coordinstion with licensees,
tower companias and applicants for antenna
licenses, will ensure that the following
measures are carrisd out.

1. Definitions

For purposass of this Nationwide
Programmatic Agreement, the following
definitions apply.

A, "Collocation’ means the mounting oz
installation of an antenna on an existing
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tower, building or structure for the purpose
of transmitting and/or raceiving radio
frequency signals for communications
Purposes.

B. "Tower” is any structure bullt for the
sola or primary purpose of supporting FCC-
licensed antennes and their associated
facilities.

C.”Substantial increase in the size of the
tower" means:

(1) The mounting of the proposed antenna
on the tower would Increase the existing
height of the tower by mors than 10%, or by
the height of one additional antenna array
with separation from the nearest existing
antenna not to exceed twenty feet, whichever
is greater, except that the mounting of the
proposed antenna may exceed the size limits
set forth in this paragraph if nacessary to
avold interference with exlsting antennas; or

(2) The mounting of the proposed antenna
would involve the installation of more than
the standard number of new equipment
cabinets for the technology involved, not to
exceed four, or more than one new
squipment shelter; or

(3) The mounting of the proposed antenne
would involve adding an appurtenance to the
body of the tower thet would protrude from
the edge of the tower mors than twenty fest,
or more than the width of the tower structure
at the level of the appurtenance, whichever
is groater, except that the mounting of the
proposed antenne may exceed the size Iimits
set forth in this paragraph if necessary to
shelter the antenna from inclement weather
or to connect the antenna to the towsr via
cable; or

(4) The mounting of the proposed antanna
would involve excavation outside the current
tower site, defined as the current boundaries
of the leased or owned property surrounding
tha tower and any access or utllity easements
currently related to the site.

M. Applicability

A, This Nationwide Collocation
Programmatic Agreement applies only to the
collocation of antennas as defined in
Stipulation LA, above,

B. This Nationwide Collocation
Programmatic Agreement does not cover any
Section 106 rasponsibilities that federal
agencies other than the FCC may have with
regard to the collocation of anteunas,

III. Collocation of Antennas on Towers
Constructed on or Before March 18, 2001

A, An antenna may be mounted on an
existing tower constructed on or before
March 16, 2001 without such collocation
being reviewed under the consultation
process set forth under Subpart B of 36 CFR
Part 800, unless:

1. The mounting of the antenna will result
in a substantlal increase in the size of the
towaer as defined in Stipulation L.C, above; or

2. The tower has been determined by the
FCC to have an effect on one or more historic
properties, unless such effect has been found
to be not edverse through a no adverss sffact
finding, or if found to be adverse or
potentially adverse, has been resolved, such
as through a conditional no adverse effact
determination, a Memorandum of
Agresment, a programmatic agreement, or

otherwise in compliance with Section 106
and Subpart B of 36 CFR Part 800; or

3. The tower s the subject of a pending
environmental review or related proceeding
before the FCC Involving compliance with
Section 108 of the Netional Historic
Preservation Act; or

4. The collocation licenses or the owner of
the tower has received written or electronic
notification that the FCC is in receipt of a
complalnt from & member of the public, a
SHPO or the Council, that the collocation has
an adverss effect on one or more historic
properties, Any such complaint must be in
writing and supported by substantial
svidence describing how the effect from the
collocation is adverse to the attributes that
qualify any affected historic property for
eligibility or potential eligibility for the
National Register.

IV. Collocation of Antennas on Towers
Constructed After March 18, 2001

A. An antenna may be mounted on an
exlsting tower constructed after March 16,
2001 without such collecation being
reviewed under the consultaion process set
forth under Subpart B of 36 CFR Part 800,
unlass:

1. The Section 106 review process for the
tower set forth in 36 CFR Part 600 and eny
associated environmental reviews required
by the FCC have not been completed; or

2. The mounting of the new antenne will
result in a substantlal increase in the size of
the tower as defined in Stipulation 1.C,
above; or .

3. The tower as built or proposed has been
determined by the FCC to have an effect on
one or more historic properties, nnless such
effect has been found to be not adverse
through a no adverse effact finding, or if
found to be adverse or potentially adverss,
has been resolved, such es through a
conditional no adverse effect determination,
a Memorandum of Agreement, a
programmatc agreement, or otherwise in
compliancs with Section 106 and Subpart B
of 38 CFR Part 800; or

4. The collocation }icensee or the cwner of
the tower hss received written or electronic
notfication that the FCC is in recelpt of a
complaint from a member of the public, &
SHPO or the Council, that the collocation has
an adverse effect on one or more historic
properties, Any such complaint must be in
writing and supported by substantial
avidence describing how the effect from the
collocetion is adverse to the attributes thet
qualify any affected historic property for
eligibility or potential eligibility for the
National Reglster.

V. Collocation of Antennas on Buildings and
Non-Tower Structures Outside of Historic
Districls

A, An antenna may be mounted on a
building or non-tower structure without such
collocation being reviewed under the
consultation process set forth under Subpart
B of 36 CFR Part 800, unless:

1. The bullding or structure is over 45
yoars old;! or

1 Suitable melhods for determining the age of &
building include, but &re not limited to: (1)

2. The building or structure is inside the
boundary of a historlc district, or if the
antenna is visible from the ground level of
the historic district, the building or structure
is within 250 feet of the boundary of the
historic district; or

3. The building or non-tower sbructure is
a designated National Historic Landmark, or
listed In or aligible for listing in the National
Register of Historic Pleces based upon the
review of the licenses, tower company or
applicant for an antenna license; or

4. The collocation licenses or the owner of
the tower has received written or electronic
notification that the FCC is in receipt of a
complaint from a member of the public, a
SHPO or the Council, that the collocation hes
an adverse effect on one or more historic
properties. Any such complaint must be in
writing and supported by substantial
evidence describing how the effect from the
collocation is adverse to the attributes that
quelify any affected historic property for
sliglbility or potential eligibility for the
Natlonal Register.

B. Subsequent to the collocation of an
antenna, should the SHPO/THPO or Council
determina that the collocetion of the antenna
or its associated equipment installed under
the terms of Stipulation V has resulted in an
adverse effect on historlc properties, the
SHPG/THPQ or Council may notify the FCC
accordingly. The FCC shall comply with the
requirements of Section 106 and 36 CFR Part
800 for this particular collocation.

VI. Reservation of Rights

Neither execution of this Agreement, nor
implementetion of or compliance with any
term herein shall operate in any way as a
waiver by any party hereto, or by any person
or entity complying herewith or affected
hereby, of a right to assert in any court of law
any claim, argument or defense regarding the
validity or interpretation of any provision of
the National Historic Preservetion Act (16
U.5.C. 470 of seq.) or its implementing
regulations contained in 36 CFR Part 800.

VII, Monitoring

A, FCC licensess shall retain records of tha
placement of all licensed antennas, including
collocations subject to this Nationwide
Programmatic Agreement, consistent with
FCC rules and procedures.

B. The Council will forward te the FCC and
the relevant SHPO any written objections it
receives from members of the public
regarding e collocation activity or general
compliance with the provisions of this
Nationwide Programmatic Agreement within
thirty {30) days following receipt of the
written objection. The FCC will forward a
copy of the written objection to the
appropriata licensee or tower owner.

VIII, Amendments

If any signatory to this Nationwide
Collocation Programmatic Agreement
belleves that this Agreement should be
amended, that signatory may at any time
propose amendments, whereupon the

obtaining the opinon of a consultant who meets the
Secrelary of Inlerior’s Professional Quelificalions
Standards (36 CFR Part 61) or (2) consulting public
racords.
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signatories will consult to consider the
amendments. This agreement may be
amended only upon the written concurrence
of the signatoriss,

IX, Termination

A, If the FCC determines that It cannot
implement the terms of this Nationwide
Collocation Programmatic Agreement, or if
the FCC, NCSHPO or the Council determines
that the Programmatic Agreement is not
being properly implemented by the parties to
this Programmatic Agreement, the FCC,
NCSHPO or the Council may propose to the
other signatories that the Programmatic
Agreement be terminated.

B. The party proposing to terminate the
Programmatic Agreement sball notify the
other signatorias in writing, explaining the
reasons for the proposed termination and the
particulars of the asserted improper
implementation. Such party also shall afford
the other signatories a reasonable period of
time of no less than thirty (30) days to
consult and remedy the problems resulting in
improper implementation. Upon receipt of
such notice, the parties shall consult with
each other and notify and consult with other
entities that are either involved in such
{mplementation or that would be
substantially affected by termination of this
Agreement, and seek alternatives to
termination, Should the consultation fail to
produce within the original remedy period or
any extenslon, a reasonable alternative to
termination, a resolution of the stated
problems, or convincing evidence of
substantial implementation of this
Agreement in accordance with its terms , this
Programmatic Agresment shall be terminated
thirty days after notice of termination is
served on all parties and published in the
Federal Register,

C. In the event that the Programmetic
Agresment Is terminated, the FCC shall
advise its licensees and tower construction
companies of the termination and of the need
to comply with any applicable Section 108
raquirements on a case-hy-case basis for
collocation activitiss.

X. Annual Meeting of the Signatories

The signatories to this Naonwide
Collocation Programmatic Agresment will
meet on or about September 10, 2001, and on
or about September 10 in each subsequent
yeaar, to discuss the effectiveness of this
Agresment, including any {ssues related to
improper implementation, and to discuss any
potential amendments that would improve
the effectiveness of this Agreement,

X1, Duration of the Programmatic Agreement

This Programmatic Agresment for
collocation shall remain in force unless the
Programmatic Agreement is terminated or
superseded by a comprehensive
Programmatic Agreement for wireless
communications antennas,

Execution of this Nationwide
Programmatic Agresment by the FCC,
NCSHPO and the Council, and
{mplementation of its terms, evidence that
the FCC has afforded the Council an
opportunity to comment on the collocation as
described herein of antennas covered under
the FCC’s rules, and that the FCC has taken

into account the effects of these collocations
on historic properties in accordance with
Section 106 of the National Historic
Preservation Act and its implementing
regulations, 36 CFR Part 800.

Federal Communications Commission

Date;

Advisory Council on Historic Praservation

Date: v
National Conference of State Historic
Preservation Officers

Date:

w 4. Appendix G to Part 1 is added to
read as follows:

Appendix G to Part 1—Nationwide
Programmatic Agreemant Regarding
the Secticn 106 National Historic
Preservation Act Review Process

Netionwide Programmatic Agreement for
Review of Effects on Historic Properties for
Certain Undertakings Approved by the
Federal Communications Commission

Executed by the Federal Communications
Commission, the National Conference of
State Historic Preservation Officers and the
Advigory Council on Historic Preservation

September 2004

Introduction

Whereas, Section 106 of the National
Historic Preservation Act of 19686, as
amended [*NHPA") (codified at 16 U.S.C.
470f), requires federal agencies to take into
account the effects of certain of their
Undertakings on Historic Propertles (see
Section II, below), included in or eligthle for
inclusion in the National Reglster of Historle
Places (“National Register''), and to afford the
Advisory Council on Historic Preservation
(*Council”’) a reesonable opportunity to
comment with regard to such Undertakings;
and

Whereas, under the authority granted by
Congress in the Communications Act of 1934,
as amended (47 U.S.C. 151 et seq.), the
Federal Communications Commission
("Commission*} establishes rules and
procedures for the licensing of non-federal
govermunent communications services, and
the registration of certain antenma structures
in the United States and its Possessions and
Territorles; and

Whereas, Congress and the Commission
have deregulated or streamtined the
applicaton process regarding the
construction of individual Facilities in many
of the Commissfon’s licensed services; and

Whereas, under the framework established
in the Commission’s environmental rules, 47
CFR 1.1301-1.1319, Commission llcensees
and applicants for authorizations and
antenna structure registrations are required to
prepare, and the Commission is required to
independently review and approve, a pre-
construction Environmental Assessment
{*EA") in cases where a proposed tower or
antenna may significantly affect the
environment, including situations where a

proposed tower or antenna may affect
Historic Properties that are either listed in or
eligible for liating in the National Reglster,
including properties of religious and cultural
importance to an Indian trlhe or Native
Hawailan organization (“NHO”) that mest
the National Register criteria; and

Whereas, the Council has adopted rules
implementing Section 108 of the NHPA
(codified at 36 CFR Part 800) and setting
forth the process, called the *Section 106
process,” for complying with the NHPA; and

Whereas, pursuant to the Commission’s
rules and the terms of this Nationwide
Programmatic Agreement for Review of
Effects on Historic Properties for Certain
Undertakings Approved by the Federal
Communications Commission (**Natdonwide
Agreement”), Applicants (see Section 1. A.2)
bave been authorized, consistent with the
terms of the memorandum from the Council
to the Commission, titled “Delegation of
Authority for the Section 106 Review of
Telecommunications Projects,” dated
September 21, 2000, to initiate, coordinate,
and assist the Commission with compliance
with many aspects of the Section 106 review
process for their Facilites; and

Whereas, in August 2000, the Council
astablished & Telecommunications Working
Group (the “Working Group”) to provide &
forum for the Commission, the Council, the
National Conference of Stata Historic
Preservation Officers (“Conference™),
individual State Historic Preservation
Officers (“SHPOs*), Tribal Historic
Preservation Officers (“THPOs"), other tribal
representatives, communications industry
representatives, and other interested
members of the public to discuss improved
Section 108 compliance and to develop
methods of streamlining the Section 106
review process; and

Whereas, Section 214 of the NHPA (16
0.8.C. 470v) authorizes the Council to
promulgate regulations implementing
exclusions from Section 108 review, and
Sectlon 800,14(b) of the Council’s regulations
(38 CFR 800.14(b)) allows for programmatic
agreements to streamline and tailor the
Section 106 review process to particular
federal programs, if they are consistent with
the Council’s regulations; and

Whereas, the Commission, the Council,
and the Conference executed on March 16,
2001, the Nationwide Programmatic
Agreement for the Collocation of Wireless
Antennas (the “Collocation Agreement"), in
order to streamline revlew for the collocation
of antennas on existing towers and other
structures and thersby reduce the need for
the construction of new towers [Attachment
1 to this Nationwidse Agreement); and

Whereas, the Council, the Conferencs, and
the Commission now agres it is desirable to
further streamline and tailor the Section 108
review process for Facilities that are not
axcluded from Secton 108 review under the
Collocation Agresment while protecting
Historic Properties that are either listed in or
oligible for listing in the National Register;
and

Whereas, the Working Group agrees that a
nationwide programmatic agreement is a
desirable and effective way to further
streamline and tailor the Section 108 review
process as it applies to Facilities; and
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Whereas, this Nationwlide Agreement will,
upon its execution by the Council, the
Conference, and the Commission, constitute
a substitute for the Council’s rules with
respect to certain Commission Undertakings;
and

Whereas, the Commission sought public
comment on a draft of this Nationwide
Agreement through a Notice of Proposed
Rulemaking releesed on June 8, 2003;

Whereas, the Commission has actively
sought and received participation and
comment from Indlan tribes and NHOs
regarding this Nationwide Agreement; and

Whereas, the Commission has consulted
with federally recognized Indian tribes
regarding this Nationwide Agresment (see
Report and Order, FCC 04—222, at § 31); and

Whereas, this Nationwide Agreement
provides for appropriate puhlic notification
and participation {n connection with the
Section 108 process; and

Whereas, Section 101(d)(6) of the NHPA
provides that federal agencies *'shall consult
with any Indian trfbe or Native Hawaiian
organization” thet attaches religious and
cultural slgnificance to properties of
traditional religious and cultural importance
that may he determined to be eligible for
inclusion in the National Register and that
might be affected by a federal undertaking
(16 U.8.C, 470a(d)(8)); and

Whereas, the Commission has adopted a
“Statement of Policy on Establishing a
Government-to-Government Relationship
with Indian Trihes"” dated Juns 23, 2000,
pursuant to which the Commission:
recognizes the unique legal relaonship that
exists between the federal government and
Indian tribal governments, as reflacted in the
Constitution of the United States, treaties,
federal statutes, Executive orders, and
numarous court decisions; affirms the federal
trust relationship with Indien tribes, and
recognizes that this historic trust relationship
requires the federal government to adhers to
certain fiduclary standerds in its dealings
with Indian tribes; commits to working with
Indian tribes on a government-to-government
basis consistent with the principles of tribal
self-governance; commits, in accordance with
the federal government's trust responsibility,
and to the extent practicahle, to consult with
tribal governments prior to implementing any
regulatory action or policy that will
significantly or uniquely affect tribal
governments, their land and resources;
strivas to develop working relationships with
trihal governments, and will endeavor to
identify innovative mechanisms to facilitate
trihal consultations in the Commisslon’s
regulatory processes; and endeavors to
streamline its administrative process and
procedures to remove undue burdens that its
decisions and actions place on Indian tribes;
and

Whereas, the Commission does not
delegate under this Programmatic Agreement
any portion of its responsibilities to Indian
tribes and NHOs, Including its obligation to
consult under Section 101{d)(6) of the NHPA;
and

Whereas, the terms of this Nationwide
Agreament are consistent with and do not
attempt to abrogate the rights of Indian tribes
or NHOs to consult directly with the

Commission regarding the construction of
Facilities; and

Whereas, the execution and
{mplementation of this Naionwide
Agreement will not preclude Indian tribes or
NHOs, SHPO/THPOs, local governments, or
members of the public from filing complaints
with the Commission or the Council
regarding effacts on Historic Properties from
any Facility or any activity covered under the
terms of the Natlonwide Agreement; and

Whereas, indlan tribes and NHOs may
request Council involvement in Section 108
cases that present issues of concern to Indian
trihes or NHOs (see 36 CFR Part 800,
Appendlx A, Section (c)(4)); and

Whereas, the Commission, after consulting
with federally recognized Indian tribes, has
developed an electronic Tower Construction
Notification System through which Indian
trihes and NHOs may voluntarily identify the
geographic areas In which Historic Properties
to which they attach religious and cultural
significance may be located, Applicants may
ascertain which participating Indfan tribes
and NHOs have identified such an interest in
the geographlc area in which they propose to
construct Facilities, and Applicants may
voluntarily provide electronic notification of
proposed Facllities construction for the
Commission to forward to participating
Indian tribes, NHOs, and SHPOs/THPOs; and

Whaereas, the Council, the Conference and
the Commlission recognize that Applicants®
use of qualified professionals experienced
with the NHPA and Section 106 can
streamline the review process and minimize
potential delays; and

Whersaos, the Commission has created a
position and hired a cultural resources
professional to essist with the Sectlon 106
process; and

Whersas, upon execution of this
Nationwide Agreement, the Council may still
provide advisory comments to the
Commission regarding the coordination of
Section 106 reviews; notify the Commission
of concerns ralsed by consulting perties and
the public regarding an Undertaking; and
participate in the resolution of adverse effects
for complex, controversial, or other non-
routine projects;

Now Thaerefors, in consideration of the
above provisions and of the covenants and
agreements contained herein, the Council,
the Conference and the Commission (the
“Parties’’) agree as follows:

1. Applicability and Scope of This
Nationwides Agreement

A, This Nationwide Agresment (1)
Excludes from Section 106 review certain
Undertakings involving the construction and
modification of Facilities, and (2) streamlines
and tailors the Section 108 review process for
other Undertakings involving the
construction and modification of Facilities.
An fllustrative list of Commission activities
in relation to which Undertakings covered by
this Agresment may oceur is provided as
Atiachment 2 to this Agreement.

B, This Nationwide Agresment applies
only to federal Undertakings as determined
hy the Commission (“Undertakings’}. The
Commission hes sole authority to determine
what activities undertaken by the

Commission or its Applicants constitute
Undertakings within the meaning of the
NHPA. Nothing in thia Agreement shall
preclude the Commission from revisiting or
affect the existing ahility of any person to
challenge any prior determination of what
does or does not constitute an Undertaking.
Maintenance and servicing of Towers,
Antennas, and associated equipment are not
deemed to be Undertakings subject to Section
106 review,

C. This Agreement does not epply to
Antenna Collocations thet are exempt from
Section 106 review under the Collocation
Agreement (see Attachment 1), Pursuant to
the terms of the Collocation Agresment, such
Collocations shall not he subjact to the
Section 106 review process and shall not be
suhmitted to the SHPQ/THPO for review,
This Agreement does apply to collocations
that ere not exempt from Section 106 review
under the Collocetion Agreement.

D, This Agreement does not apply on
“trihal lands” as defined under Section
600,16(x) of the Council's regulations, 36
CFR §800.16(x) (“Tribal lands means all
lands within the exterior houndaries of any
Indian reservation and all dependent Indlan
communities.”), This Nationwide Agreement,
however, will apply on tribal lands should a
trihe, pursuant to appropriate tribal
procadures and upon reasoneble notice to the
Council, Commission, and appropriate
SHPQ/THFO, elect to adopt the provisions of
this Nationwide Agreement. Where a trihe
that has assumed SHPO functions pursuant
to Section 101(d)(2) of the NHPA (16 U.S.C.
470(d)(2)) has agreed to application of this
Nationwlde Agresment on tribal lends, the
term SHPO/THPQ denotes the Tribal Historic
Preservation Officer with respect to review of
proposed Undertakings on those tribal lands.
Where a trihe that has not assumed SHPO
functions has agreed to application of this
Nationwide Agreement on tribal lands, the
tribe may notify the Commission of the
tribe’s intention to perform the duties of &
SHPO/THPQ, as defined in this Nationwide
Agreement, for proposed Undertakings on its
trthal lands, and in such instances the term
SHPO/THPO denotes both the State Historic
Preservation Officer and the tribe's
authorized representative. In all other
instances, the term SHPO/THPO denotes the
State Historic Preservation Officer.

E. This Nationwide Agreement governs
only revisw of Undertakings under Section
106 of the NHPA, Applicants completing the
Section 106 review process under the terms
of this Nationwide Agreement may not
initiate construction without completing any
environmental review that is otherwiss
required for effects other than historic
preservation under the Commission’s rules
(Ses 47 CFR 1.1301-1,1319), Completion of
the Sectlon 106 review process under this
Nationwlde Agreement satisfies an
Applicant’s ohligations under the
Commission’s rules with respect to Historic
Properties, except for Undertakings that have
been determined to have an adverse effect on
Historic Properties and that therefore require
preparation and filing of an Environmental
Assessment (See 47 CFR 1.1307(a)(4)).

F, This Nationwide Agreement dosas not
govern any Section 106 responsibilities that
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agencies other than the Commission may
have with respect to those agencles’ federal
Undertakings.

1. Definitions

A, The following terms are used in this
Nationwide Agreement as defined below:

1. Antenna. An apparatus designed for the
purpose of emitting radio frequency (“RF”)
rediation, to be operated or operating from a
fixed location pursuant to Commission
authorization, for the ransmission of writing,
slgns, signals, data, images, pictures, and
sounds of all kinds, including the
transmitting device and any on-site
equipment, switches, wiring, cebling, power
sources, shelters or cabinets associated with
that antenna and added to a Tower, structure,
or building as part of the originel installation
of the antenna. For most services, an Antenna
will be mounted on or in, and Is distinct
from, a supporting structure such as a Tower,
structure or buflding. However, in the case of
AM broadcast stations, the entire Tower or
group of Towers constitutes the Antenna for
that station. For purpeses of this Nationwide
Agreement, the term Antenna does not
include unintentional radiators, mohile
stations, or devices authorized under Part 15
of the Commission’s rules,

2. Applicant. A Commission licenses,
permittes, or registration holder, or an
applicant or prospective applicant for a
wireless or hroadcast license, authorization
or antenna structure registration, and the
duly authorized agents, employees, and
contractors of any such person or entity.

3. Area of Potential Effects [“APE"), The
geograpbic area or areas within which an
Undertaking mey directly or indirectly cause
alterations in the character or use of Historic
Proparties, if any such properties exist.

4. Collocation. The mounting or
installation of an Antenna on an exlsting
Tower, huilding, or structure for the purpose
of transmitting radio frequency slgnals for
telecommunications or broadcast purposss.

5. Effect. An alteration to tha
charactaristics of a Historlc Property
qualifying it for inclusion in or eligihility for
the National Register.

6. Experimentel Authorization. An
authorization issued to conduct
experimentation utilizing radio waves for
gathering sclentific or tachnical operation
data directed toward the improvement or
extension of an estahlished service and not
intendad for reception and use by the general
puhlic, “Experimental Authorization” does
not include an “Experimental Brosdcast
Station” authorized under Part 74 of the
Commission's rules.

7. Facility, A Tower or an Antenna, The
term Facility may also refer to a Tower and
its associated Antenna(s).

8, Field Survay. A research strategy that
utilizes one or more visits to the area where
construction is proposed as a means of
identifying Historic Properties.

9, Historic Property. Any prehistoric or
historic district, site, huilding, structure, or
object included I, or eligible for inclusion
in, the National Register maintained hy the
Secretary of the Interior, This term includes
artifacts, records, and remains that are ralated
to and located within such properties. Tha

term includes properties of traditional
religious and cultural importance to an
Indian tribe or NHO that meet the Natlonal
Register criteria,

10, National Register. The National
Register of Historlc Places, maintained hy the
Searetary of the Interior’s office of the Keeper
of the National Register,

11, SHPO/THPO Inventory. A set of
racords of previously gathered information,
authorized by state or trihal law, on the
ahsence, presence and significance of historic
and archaeological resources within the state
or tribel land.

12. Special Temporary Authorization,
Authorization granted to a permittee or
licensee to allow the aperatlon of a station for
a limited period at a speclfied variance from
the terms of the station’s permanent
authorization or requirements of the
Commission's rules applicable to the
particular class or type of station,

13, Submission Packet. The document to
be submitted initially to the SHPO/THFO to
facilitate review of the Applicant’s findings
and any determinations with regard to the
potential impact of the proposed Undertaking
on Historic Properties in the APE, There are
two Suhmission Packets: (a) The New Tower
Submission Packet (FCC Form 620) (See
Aftachment 3) and [b) The Collocation
Submission Packet (FCC Form 621) (See
Attachment 4). Any documents required to
ba submitted along with a Form are part of
the Submission Packet.

14, Tower. Any structure huilt for the sole
or primary purpose of supporting
Commission-licensed or authorized
Antennas, including the on-site fencing,
equipment, switches, wiring, cahling, power
sources, sheltars, or cahinats associated with
that Tower hut not installed as part of an
Antenna as defined herein,

B. All other terms not definad above or
elsewhere in this Netionwida Agreement
shall have the same meaning as set forth in
the Council’s rules saction on Dafinitions (36
CFR 800,16) or the Commission’s rulas (47
CFR Chapter I},

C, For the calculation of time periods
under this Agreement, “days"” mean
“calendar days."” Any tima period specified
in the Agreement that ands on a weekend or
a Federal or State holiday is extended until
the close of the following husiness day.

D, Written communications include
communications by e-mail or facsimile,

1. Undertakings Excluded From Section
108 Review

Undertakings that fall within the
provisions listed in the following sections
NLA, through ILF, are excluded from Section
108 review hy the SHPO/THPQ, the
Commission, and the Council, and,
accordingly, shall not be submitted to the
SHFO/THPO for raview. The determination
that an exclusion applies to an Undertaking
should be made by an authorized indlvidual
within the Applicant's organization, and
Applicants should retain documentation of
their determination that an exclusion applies.
Concerns regarding the application of these
exclusions from Section 106 review may be
presented to and considered hy the
Commission pursuant to Section XI,

A. Enhancement of a tower and any
associated excavation that does not involve a
collocation and does not substantially
increase the size of the existing tower, s
defined in the Gollocation Agreement, For
towers constructed after March 16, 2001, this
exclusion applies only if the tower has
completed the Section 106 review process
and any associated environmental reviews
required by the Commission,

B. Construction of a replacement for an
existing communications tower and any
associated excavation that does not
substantially increase the size of the existing
tower under elements 1-3 of the definition as
defined in the Collocation Agreement (see
Attachment 1 to this Agreement, Stipulation
1.c.1-3} and that does not expand the
boundatries of the leased or owned property
surrounding the tower hy more than 30 feet
in any direction or involve excavation
outside these expanded boundaries or
outaide any exlsting access or utility
easement related to the site, For towers
constructed after March 18, 2001, this
excluslon applies only if the tower has
completed the Section 106 review process
and any associated environmental reviews
required by the Commission’s rules.

C., Construction of any temporary
communications Tower, Antenna structure,
or related Facility that involves no
excavation or where all areas to be excavated
will be located in areas described in Section
VI.D.2.c.i below, Including but not limited to
the following:

1. A Tower or Antenna authorized hy the
Commigsion for a temporary period, such as
any Facility authorized by a Commission
grant of Spacial Temporary Authority
(“STA”) or emergency authorization;

2. A call on wheels (COW) transmission
Facility;

3. A broadcast auxillary services truck, TV
pickup station, remote pickup hroadcast
station (e.g., electronic newsgathering
vahicla) authorized under Part 74 or
temporary fixed or transportahle earth station
in tha fixed satellite servica (s.g., satellite
newsgathering vehicle) authorized under Part
25;

4, A temporary ballast mount Tower;

5. Any Facillty authorized hy a
Commission grant of en axperimental
authorization,

For purposes of this Saction III.C, the term
“temporary” means “for no mora than
twenty-four months duration except in the
case of those Facilities assoclated with
national security.”

D, Construction of & Facility lass than 200
feet in overall height abova ground level in
an existing industrial park,’ commercial strip
mall,? or shopping center ? that occupies a

1A tract of land that is planned, developed, and
opereted as an integrated facllity for 8 number of
individuel industrial nses, with consideralion to
Lranspariation facilitles, circulstion, parking, utility
naeds, sesthetics and compstibility.

2 A structure or grouping of structures, honsing
rotail business, sal hack far anough from the street
Lo permit parking spaces to be pleced between the
bullding entrances and the public right of way.

3 A group of commercial estahlishments plannad,
construclad, and menegad as a lotsl entity, with
customer and employee parking provided on-site,
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total land area of 100,000 square feet or more,
provided that the industrial park, strip mall,
cor shopping center is not located within the
boundaries of or within 500 fest of a Historic
Property, as identified by the Applicant after
a praliminary search of relevant records,
Proposed Facilities within this exclusion
must complete the process of participation of
Indian tribes and NHOs pursuant to Section
IV of this Agreement. If as a result of this
process the Applicant or the Commission
Identifies a Historic Property that may be
affected, the Applicant must complete the
Section 106 review process pursuant to this
Agreement notwithstanding the excluslon.

E. Construction of a Facility in or within
50 feet of the outer boundary of a right-of-
way designated by a Federal, State, local, or
Tribal government for the location of
communications Towers or above-ground
utility transmission or distribution lines and
associated structures and equipment and in
active use for such purposes, provided:

1, The proposed Facility would not
constitute a substantial increase in size,
under elements 1-3 of the definition in the
Collocation Agreement, over existing
structures located in the right-of-way within
the vicinity of the proposed Facility, and;

2. The proposed Facility would not ba
located within the boundaries of a Historic
Proparty, as identified by the Applicant after
a preliminary search of relevant records,

Proposed Facilities within this exclusion
must complete the process of participation of
Indian tribes and NHOs pursuant to Section
IV of this Agresment. If a5 a result of this
process the Applicant or the Commission
identifies a Historic Property that may be
affected, the Applicant must complete the
Section 106 raview process pursuant to this
Agreement notwithstanding the exclusion,

F. Construction of a Facllity in any area
previously designated by the SHPQ,/ THPO at
its discretion, followIng consultation with
appropriate indian tribes and NHOs, as
having limited potential to affect Historlc
Properties. Such designation shall be
documented by the SHPO/THPO and made
available for public review,

IV, Participation of Indian Tribes and Native
Hawaiian Organizations in Undertakings Of
Tribal Lands

A. The Commission recognizes its
responsibility to carry out consultation with
any Indian tribe or NHO that attaches
religious and cultural significance to a
Historic Property if the property may be
affected by a Commission undertaking. This
responsibility is founded in Sections
161{d)(6}(a-b) and 106 of the NHPA (16
U.5.C. 470a{d)(8}a-b) and 470{), the
regulations of the Council (38 CFR Part 800},
the Commission’s environmental regulations
(47 CFR 1.1301-1,1319), and the unique legal
relationship that exists between the federal
government and Indian Tribal governments,
as raflected in the Constitution of the United
States, treaties, federal statutes, Executive
orders, and numerous court decistons. This
historic trust relationship requires the federel

provision for goods delivery separaled from
customer access, agsthellc considerations and
protection from the elements, and landscaping and
signage in accordancs with an approved plan.

government to adhare to certain fiduciary
standards in its dealings with Indian Tribes,
(Commission Statement of Policy on
Establishing a Government-to-Government
Relationship with Indian Tribes).

B. As an initial step to enable the
Commission to fulfill its duty of consultetion,
Applicants shall use reasonable and good
faith efforts to identify any Indian tribe or
NHO that may attach religious and cultural
signlficance to Historic Properties that may
be affected by an Undertaking, Applicants
should be aware that frequently, Historlc
Properties of religious and cultural
significance to Indian tribes and NHOs are
located on ancestral, aborigInal, or ceded
lands of such tribes and organizations and
Applicants should take this into account
when complying with thelr responsibilities,
Where an Indlan tribe or NHO has
voluntarily provided information to the
Commission’s Tower Construction
Notification System regarding the geographic
areas In which Historic Properties of
religious and cultural significance to that
Indian tribe or NHO may be located,
reference to the Tower Construction
Notification System shall constitute a
reasonable and good faith effort at
identification with respect to thet Indian
tribe or NHO. In addition, such reasonable
and good faith sfforts may include, but are
not limited to, seeking relevant information
from the relavant SHPO/THPO, Indian tribes,
state agencies, the U.5. Bureau of Indfan
Affairs ("BIA"), or, where applicable, any
federal agency with land holdings within the
state (e.g., the U.S, Bureau of Land
Management). Although these agencies can
provide useful information in identifying
potentially affected Indian trihes, contacting
BIA, the SHPO or other federal and state
agencies is not a substitute for seeking
information directly from Indian tribes that
may attach religious and cultural significence
to a potentially affected Historic Property, as
described below.

C. After the Applicant has identified
indian trihes and NHOs that may attach
religious and cultural significance to
potentlally affected Historic Properties, the
Commission has the responsibillty, and the
Commission imnposes on the Applicant the
obligation, to ensure that contact is made at
an early stage in the planning process with
such Indian tribes and NHOs in order to
begin the process of ascertaining whether
such Historic Properties may be affected.
This initial contact shall be made by the
Commission or the Applicant, in accordance
with the wishes of the Indian tribe or NHO.
This contact shall constituta only an initial
effort to contact the indian tribe or NHO, and
does not In {tself fully satisfy the Applicant’s
obligations or substimte for government-to-
government consultation unless the Indian
tribe or NHO affirmatively disclalms further
interest or the Indian tribe or NHO has
otherwise agreed thet such contact ie
sufficient, Depending on the preference of
the Indian tribe or NHO, the means of initial
contact may Include, without Umitation:

1. Electronic notification through the
Commission's Tower Construction
Notificatlon Systam;

2. Written communication from the
Commission at the request of the Applicant;

3. Written, e-mail, or telephonic
notification directly from the Applicant to
the Indian tribe or NHO;

4, Any other meens that the Ind{an Tribe
or NHO has informed the Gommission are
acceptable, including through the adoption of
best practices pursuant to Section IV.],
below; or

5. Any other means to which an Indian
tribe or NHO and an Applicant have agreed
pursuant to Sectlon IV.K, below,

D, The Commission will use its bast efforts
to ascertain the preferences of each Indian
tribe and NHO for initial contact, and to
make these preferences available to
Applicants in a readily accessible format. In
addition, the Commisslon will use its best
efforts to ascertain, and to make availeble to
Applicants, any locations or types of
constructlon projects, within the hroad
geographic areas in which Historic Properties
of religious and cultural significance to an
Indian tribe or NHO may be located, for
which the Indian tribe or NHO does not
expect notification. To the extent they are
comfortable doing so, the Commission
encourages Indian trihes and NHOs to accept
the Tower Construction Notification System
as an efficlent and thorough meens of making
initial contact,

E. In the ahsence of any contrary indication
of an Indian tribe’s or NH()'s preference,
where an Applicant does not have a pre-
existing relationship with an Indian tribe or
NHO, initial contact with the Indlan tribe or
NHO shall be made through the Commission,
Unless the indian tribe or NHO has indicated
otherwise, the Commission may make this
initial contact through the Tower
Construction Notification System. An
Applicant that bas a pre-existing relationship
with an Indlan tribe or NHO shell make
initial contact in the manner that is
customary to that relationship or in such
other manner as may be accepted by the
indian tribe or NHO. An Applicant shall
copy the Commission on any initial written
or electronic direct contact with an indian
tribe or NHO, unless the Indian tribe or NHO
bas agreed through a best practices agreement
or otherwise that such copying is not
necessary.

F. Applicants’ direct contacts with Indian
tribes and NHOs, where accepted by the
Indian tribe or NHO, sball be made In a
sengitive manner that {s consistent with the
raasonable wishes of the Indian tribe or NHO,
where such wishes are known or can be
reasonahly ascertained. In general, unless an
indian tribe or NHO has provided guidance
to the contrary, Applicants shall follow the
following guidelines:

1, All communications with Indian tribes
shall be respectful of tribal soversignty;

2. Communications sball ba directed to the
appropriate representative designated or
identifted by the tribal government or other
governing body;

3. Applicants shall provide all information
reasonebly necessary for the Indian tribe or
NHGC to avaluate whether Historic Properties
of religious and cultural significance may be
affected. The parties recognize that it may be
neither feasible nor desirable to provide
complete information about the project at the
time of initial contact, particularly when
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initial contact is made early in the process.
Unless the Indian tribe or NHO affirmatively
disclaims interest, however, it shall be
provided with complete information within
the earliest reasonahle time frams;

4. The Applicant must ensure that Indian
tribes and NHOs have a reasonable
opportunity to respond to all
commiunications. Ordinarily, 30 days from
the time the relavant tribal or NHO
representative may reasonably be expected to
have received an inquiry shall be considerad
a reasonable time, Should a tribe or NHO
request additional tme to respond, the
Applicant shall afford additional time as
reasonable under the circumstances.
Howaever, where initial contact is made
automaticelly through the Tower
Construction Notification System, and where
an Indian trthe or NHO has stated that it 1s
not Interested In reviewing proposed
construction of certain types or in certain
locations, the Applicant need not awalt a
response to contact regarding proposed
construction meeting that description;

5. Applicants should not assume that
fatlure to respond to a single communication
astablishes that an Indian tribe or NHO is not
Interested in participating, but should make
a reasonable effort to follow up.

G. The purposes of commun!cations
between the Applicant and Indfan tribes or
NHOs are: (1) To ascertain whether Historic
Properties of religious and cultural
significance to the Indian tribe or NHO may
be affected by the undertaking and
consultation is therefore necessary, and (2)
where possible, with the concurrence of the
Indian tribe or NHO, to reacb an agreement
on the presence or absence of effects that may
obviate the need for consultation.
Accordingly, the Applicant shall promptly
refor to the Commission any request from a
federally recognized Indian tribe for
government-to-government consultation. The
Commission will then carry out government-
to-government consultation with the Indian
tribe, Applicants shall also seek guldance
from the Commission in the event of any
substantive or procedural disagreement with
an Indian tribe or NHO, or if the Indlan tribe
or NHO does not respond to the Applicant’s
inquiries, Applicants are strongly advised to
seek guidance from the Commission in ceses
of doubt.

H. If an indian tribe or NHO indicates that
a Historic Property of religious and cultural
significance to it may be affected, the
Applicant shall invite the commenting tribe
or organization to become a consulting party.
If the Indian tribe or NHO agrees to become
a consulting party, it shall be afforded thet
stetus and shall be provided with all of the
informatlon, copies of submissions, and other
prerogatives of a consulting party es provided
for in 38 CFR 600.2.

L. Information regarding Historic Properties
to which Indian tribes or NHOs attach
religlous and cultural significance may he
highly confidential, privete, and sensitive. If
an Indian tribe or NHO requests
confidentiality from the Applicant, the
Applicant shall honor this request and shall,
in turn, request confidential treatment of
such matarials or information in accordanca
with the Commission’s rules end Section 304

of the NHPA (16 U.S.C. 470w-3(a)) in the
event they are submitted to the Commissjon.
The Cominission shall provide such
confidential treatment consistent with its
rules and applicable fedaral laws. Although
the Commission will strive to protect the
privacy interests of all partiss, the
Commission cannot guarantee its own ability
or the ability of Applicants to protect
confidential, private, and sensitive
Information from disclosure under all
circumstances.

J. In order to promote efficiency, minimize
misunderstandings, and ensure that
communications among the parties are made
in accordance with each Indian tribe or
NHO's reasonable preferences, the
Commission will use its best efforts to arrive
at agreements regarding best practices with
Indian tribes and NHOs and their
representatives. Such best practices may
include means of making initial contacts
with Indtan tribes and NHOs as well es
guidelines for subsequent discussions
between Applicents and Indian tribes or
NHOs in fulfillment of the requirements of
the Section 108 process. To the extent
possible, the Commission will strive to
achieve consistency among best practice
agreements with Indian tribes and NHOs,
Where hest practices exist, the Commission
encourages Applicants to follow those best
practices.

K. Nothing in this Section shall be
consirued to prohibit or limit Applicants and
Indian tribes or NHOs from enterlng into or
continuing pre-existing arrangements or
agresments governing their contacts,
provided such arrangements or agreements
are otherwise consistent with federal law and
no modification is made in the roles of other
parties to the process under this Nationwide
Agreement without thelr consent,
Documentation of such alternative
arrangernents or agreements should be filed
with the Commission.

V., Public Participation and Consulting
Parties

A. On or before the date an Applicant
submits the appropriate Submission Packet

to the SHPO/THPQO, es prescribed by Section -

VII, below, the Applicant shall provide the
loce! government that has primary land use
jurisdiction over the site of the planned
Undertaking with written notification of the
planned Undertaking,

B. On or before the date an Applicant
submits the appropriate Submission Packet
to the SHPO/THPO, as prescribed by Section
VI, helow, the Applicant shall provide
written notice to the public of the planned
Undertaking, Such notice may be
accomplished (1) through the public
notification provisions of the relevant local
zonlng or local historic preservation process
for the proposed Facility; or (2) by
publication in a local newspeper of general
circulation, In the alternetive, an Applicant
may use other appropriate means of
providing public notice, Including seeking
the essistance of the local government.

C. The written notice to the local
government and to the public shall include:
(1) The location of the proposed Fecility
including its street address; (2) a description

of the proposed Facility including its height
and type of structure; {3) instruction on how
to submit comments regarding potential
effects on Historlc Properties; and (4) the
name, address, and telephone number of &
contact parson.

D. A SHPO/THPO mey make available lists
of other groups, Including Indian tribes,
NHOs and organizations of Indian tribes or
NHOs, which should be provided notice for
Undertakings to be located in particular
areas.

E. If the Applicant receives a comment
regarding potentially affected Historic
Properties, the Applicant shall consider the
comment and either include it In the initial
submission to the SHPQ/THPO, or, if the
initial submission has alreedy heen made,
immediately forward the comment to the
SHPO/THPQ for review. An Applicant need
not submit to the SHPO/THPQO any comment
that does not suhstantially relate to
potentially affected Historic Properties.

F. The relevant SHPO/THPO, Indian tribes
and NHOs that attach religions and cultural
significance to Historic Properties that may
be affected, and the local government are
entitled to be consulting parties in the
Section 106 review of an Undertaking, The
Councll may enter the Section 108 process
for & given Underteking, on Commtssion
Invitation or on its own deciston, in
accordance with 38 CFR Part 800, Appendix
A. An Applicant shall consider all written
requests of other individuals and
organizations to participate as consulting
parties and determine which should be
consulting parties. An Applicant is
encouraged to grant such status to
individuals or organizations with a
demonstrated legal or economic interest in
the Undertaking, or demonstrated expertise
or standing as a representetive of locel or
public interast in historic or cultural
resources preservetion. Any such individual
or organization denied consulting party
status may petition the Commission for
review of such denial. Applicents may seek
assistance from the Commission in
identifying and involving consulting parties.
All entities granted consulting party status
shall he identified to the SHPO/THPO as part
of the Suhmission Pecket.

G. Consultng parties are entitled to: (1)
Receive notlces, copies of submission
packets, correspondence and other
documents provided to the SHPO/THPO in &
Section 108 review; and (2) he provided an
opportunity to have their views expressed
and taken into account hy the Applicant, the
SHPO/THPO and, where appropriate, by the
Commission,

VI, Identification, Evaluation, and
Assessment of Effects

A, In preparing the Submission Packet for
the SHPO/THPO and consulting parties
pursuant to Section VI of this Natlonwide
Agreement and Attachments 3 and 4, the
Applicant shall: (1) Define the area of
potential effects (APE); (2) identify Historic
Properties within the APE; (3) evaluate the
historic significance of identified properties
as appropriate; and (4) assess the effects of
the Undertaking on Historic Properties, The
standards and procedures describsd below



Federal Register /Vol.

70, No. 2/ Tuesday, January 4, 2005/Rules and Regulations

585

sball be applied by tha Applicant in
preparing the Submission Pecket, by the
SHPO/THPO in reviewing the Submission
Packet, and where appropriate, by the
Commission in making findings.

B. Exclusion of Specific Geograpbic Areas
from Review.

The SHPQ/THPO, consistent with relsvant
State or tribal procedures, may specify
geographic areas in which no review is
required for direct effects on archeological
resources or no review is required for visual
affects.

C. Area of Potential Effects.

1. The term “Area of Potential Effects™ is
deflned in Section I.A.3 of this Nationwide
Agreement. For purposes of this Nationwide
Agreement, the APE for direct effects and the
APE for visual effects are further deflned and
are to be establisbed as described below.

2. The APE for direct effects is limited to
the area of potential ground disturhance and
any property, or any portion thereof, thet will
be physically altered or destroyed by the
Undertaking,

3, The APE for visnal effects is the
geographic area in wbich the Underteking
has the potential to introduce visual elements
that diminish or alter the setting, including
the landscape, where the setling is a
character-defining feature of a Historic
Property that makes it eligible for listing on
the National Register.

4, Unless otherwise established through
consultation with the SHPQ/THPQ, the
presumaid APE for visual effects for
construction of new Facilities is the area
from which the Tower will he visible:

8. Within a half mile from the tower site
if the proposed Tower 1s 200 feet or less in
overall beight;

b. Within %4 of a mile from the tower site
if the proposed Tower is more than 200 but
no more than 400 feet in overall height; or

¢, Wthin 1 ¥z miles from the proposed
tower site if the proposed Tower is more than
400 feet in overall height,

5. In the event the Applicant determines,
or the SHPO/THPO recommends, that an
alternative APE for visual effects is
necessary, the Applicant and the SHPO/
THPO may mutually agres to an alternative
APE,

6. If the Applicant and the SHPO/THPO,
after using good faith efforts, cannot reach an
agreement on the use of an alternative APE,
either the Applicant or the SHPO/THPO may
suhmit the issue to the Commission for
resolution. The Commisslon shell make its
determination concerning an alternative APE
within & reasonable tima,

D. Identification and Evaluation of Historic
Properties.

1. Identification and Evaluation of Historic
Properties Within the APE for Visual Effects.

a. Except to identify Historic Properties of
religlous and culturel significance to Indian
tribes and NHOs, Applicants shall identify
Historic Properties within the APE for visual
effects by reviewing the following records.
Applicants are required to review such
records only to the extent they are available
at the offices of the SHPO/THPO or can he
found in publicly availahle sources identifled
by the SHPO/THPO. With respect to these
properties, Applicants are not required to

undartaka a Field Survey or other measuras
other than reviewing these records In order
to identify Historic Properties:

1. Properties listed in the National Register;

ii. Properties formally determined eligible
for listing by the Keeper of the National
Register;

iit. Proparties thet the SHPO/THPO
certifies are in the process of being
nominated to the Natlonal Register;

iv. Properties previously determined
eligible as part of a consensus determination
of gligibility batween the SHPO/THPO and a
Federal Agency or local government
representing the Department of Housing and
Urban Developmant (HUD); and

v. Properties listed in the SHPO/THPO
Inventory that the SHPO/THPO has
previously evaluated and found to mest the
National Register criteria, and that are
identified accordingly in the SHPQ/THPO
inventory.

b. At an early stage in the planning process
and in accordance with Section IV of this
Nationwide Agreement, the Commission or
the Applicant, as appropriate, shall gather
information from Indian tribes or NHOs
identifled pursuant to Sectlon IV.B to assist
in identifying Historic Proparties of religious
and cultural significance to them within the
APE for visual effects, Such information
gathering may include a Field Survey where
appropriate,

c. Based on the sources listed ahove and
public comment received pursuant to Section
V of this Nationwide Agreement, the
Applicant shall include in its Submission
Packet a list of properties it has identified as
apparent Historic Properties within the APE
for visual effects.

i. During the review period descrihed In
Section VILA, the SHPO/THPO may identify
additional properties included in the SHPQ/
THPO Inventory and located within the APE
that the SHPO/THPO considers eligible for
listing on the National Register, and notify
the Applicant pursuant to Section VILA.4,

il. The SHPO/THPO may also advise the
Applicant that previously Identified
properties on the list no longer qualify for
inclusion in the Natlonal Register.

d. Applicants are encouraged at their
discretion to use the services of professionals
who maet the Secretary of the Interior's
Professional Qualification Standards when
Identifying Historic Properties within the
APE for visual effects.

o, Applicants are not required to evaluate
the historic significance of properties
identified pursuant to Section V1.D.1.a., but
may raly on the previous evaluation of these
properties, Applicants may, at thelr
discretion, evaluate whether such properties
are no longer eligible for inclusion in the
National Register and recommend to the
SHPO/THPQ their removal from
consideration. Any such evaluation shall be
performed by a professional who meets the
Secretary of the interior’s Professional
Qualification Standards,

2. Identification and Evaluation of Historic
Properties Within tha APE for Direct Effects.
a, In addition to the properties identified
pursuant to Section VL.D.1, Applicants shall
make a reasonable good faith effort to

identify other above ground and

archeclogical Historic Propertles, including
buildings, structures, and bistoric districts,
that lis within the APE for direct effects.
Such reasonabls and good faith efforts may
include a Field Survey whera appropriate.

h. Identification and evaluation of Historic
Prapartias within the APE for direct effects,
including any finding that an arcbeological
Field Survey is not required, shall be
undertaken by a professional who maets the
Secretary of the Interfor’s Professional
Qualification Standards. Identification and
evaluation relating to archeclogical resources
shall be performed by a professional who
meels the Sscretary of the Interior’s
Professional Qualification Standards in
archeology.

¢, Except as provided below, the Applicant
need not undertake a Field Survey for
archeological resources where:

1. the depth of previous disturbance
exceeds the proposed construction depth
(excluding footings and other anchoring
mecbanisms) by at least 2 feet as documentad
in the Applicant’s siting analysis; or

ii. geomorphological evidence indicates
that ¢ultural resource-bearing soils do not
occur within the project area or may occur
but at depths that exceed 2 feet below the
proposed construction depth,

d. At an early stage in the planning process
and in accordance with Section IV of this
Nationwide Agreement, the Commission or
the Applicant, as appropriate, shall gather
information from Indian tribes or NHOs
{dentified pursnant to Section IV.B to assist
in identifying archeological Historic
Properties of religious and cultural
significance to them within the APE for
direct effects. If an Indian tribe or NHO
provides evidence that supports a high
probability of the presence of intact
archeological Historic Properties within the
APE for direct effects, the Appllcant shall
conduct an archeological Field Survey
notwithstanding Section VI.D.2.c.

a. Where the Appllcant pursuant to
Sections VI.D.2.c and VI1.D.2.d finds that no
archeological Field Survey s necessary, it
shall include in its Submisslon Packet a
report substantiating this finding. During the
review period described in Saction VILA, the
SHPO/THPO may, based on evidence that
supports a high probahility of the presence of
intact archeological Historic Properties
within the APE for direct effects, notify the
Applicant that the Submission Packet is
inadequate without an archeological Fisld
Survey pursuant to Section VII.A.4.

1. The Applicant shell conduct an
archeological Field Survey within the APE
for direct effects if neither of the conditions
in Section V1.D.2.c applies, or if requirad
pursuant to Section VL.D.2.d or 8. The Field
Survey shall be conducted in consul-tation
with the SHPO/THPO and consulting Indian
tribes or NHOs.

g The Applicant, in consultation with the
SHPO/THPO and appropriate Indian tribes or
NHOs, shall apply the National Register
criteria (36 CFR Part 63) to properties
{dentified within the APE for direct effects
that have not previously been evaluated for
National Register eligihility, with the
exception of those identified pursuant to
Section VI.D,1.a,
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3. Dispute Resolutlon. Where there 15 a
disagreement regerding the identification or
eligibility of a property, and efter attempting
in good faith to resolve the issue the
Applicant and the SHPO/THPO continue to
digegres, the Applicant or the SHPO/THPO
may submit the issue to the Commission. The
Commission shall handle such submissions
in accordance with 36 CFR 800.4(c)(2).
E.Assessment of Effects

1. Applicants shall assess effects of the
Undertaking on Historlc Properties using the
Criterie of Adverse Effect (36 CFR
800.5(a)(1)).

2. In determining whether Historic
Properties in the APE may he adversely
affected by the Underteking, the Applicant
should consider factors such as the
topography, vegetation, known presence of
Historle Propertles, and existing land uss.

3. An Undertaking will have a visual
adverss effect on a Historic Property if the
visual effect from the Facility will noticeably
diminish the integrity of one or mora of the
characteristics quelifying the property for
inclusion in or eliglbility for the National
Register. Construction of a Facility will not
cause a visual adverse sffect except where
visual satting or visual elements are
character-defining features of sligibllity of e
Historic Property located within the APE.

4. For collocetions not excluded from
raview by the Gollocation Agresment or this
Agresrnent, the assessment of affects will
consider only effects from the nawly added
or modified Fecilities and not effects from
the existing Tower or Antenne,

5, Assessment pursuant to this Agreement
shall be performed by professionals who
meet the Sacretary of tha Interior's
Professional Qualification Stendards.

VII. Procedures

A. Use of the Submission Packet

1. For each Undertaking within the scope
of this Nationwide Agreement, the Applicant
shall initially determine whether thers are no
Historic Properties affected, no adverse effect
on Historic Properties, or en adverse effect on
Historic Properties, The Applicant shall
prepare a Submission Packet and submit it to
the SHPO/THPO and to all consulting
parties, including any Ind}an tribe or NHO
that is participating as a consulting party.

2. The SHPO/THPO shall have 30 days
from receipt of the requisite documentation
to raview the Submlssion Pecket.

3. If the SHPO/THPO raceives a copument
or objection, in accordance with Section V.E,
more than 25 but less than 31 days following
its receipt of the initial submission, the
SHPO/THPO shall have five calandar days to
consider such commaent or objection befors
the Section 106 process is complete or the
maetter may be submitted to the Commission.

4. If the SHPO/THPO determines the
Applicant’s Submission Packet is inadequats,
or if the SHPO/THPO identifles edditional
Historic Properties within the APE, the
SHPO/THPO will immediately notify the
Applicant and describe any deficiencies. The
SHPO/THPO may close its file without
prajudice if the Applicant does not resubmit
an amended Submlission Packet within 80
days following the Applicant's receipt of the
returned Submission Packet. Resubmission of

the Suhmission Packet to the SHPO/THPO
commences a new 30 dey period for review.

B. Determinations of No Historic Properiies
Affected

1. If the SHPO/THPO concurs in writing
with the Applicant's determinstion of no
Historic Properties affected, it s deemed that
no Historic Properties exist within the APE
or the Undertaking will have no effect on any
Historic Properties located within the APE.
The Section 108 process is then complete,
and the Applicant may proceed with the
project, unless further processing for reasons
other than Secton 108 is required.

2. If the SHPO/THPO does not provide
wrltten notice to the Applicant thet it agrees
or disegrees with the Applicant's
determination of no Historic Properties
affected within 30 deys following receipt of
a complete Suhmission Packet, it is deemed
that no Historic Properties exist within the
APE or the Undertaking will have no effect
on Historic Properties. The Section 106
process is then complete and the Applicant
may proceed with the project, unless further
processing for reasons other than Section 106
is required.

3, If the SHPO/THPO provides wrltten
notice within 30 days followlng receipt of the
Submission Packet that it disagreas with the
Applicant’s determination of no Historle
Properties affected, it should provide a short
and concise explanatlon of exactly how tha
criteria of ellgibility and/or criterla of
Adverse Effect would apply. The Appllcant
and the SHPO/THPO should engage in
further discussions and make a reasonable
and good feith effort to resolve their
disagresment.

4. If the SHPG/THPO and Applicant do not
resolve their disagresment, the Applicent
may et any time choose to submit the matter,
together with all relevant documents, to the
Commission, edvising the SHPO/THPO
accordingly.

~ T minations of No Adverse Effect

1, If the SHPO/THPO concurs In writing
with the Applicant’s determination of no
advarse effect, the Facility is deemed to have
no edverse sffect on Historic Properties. The
Section 106 process is then complete and the
Applicant may procead with the project,
unless further processing for reasons other
than Section 106 is raquired,

2. If the SHPO/THPO does not provide
written notica to the Applicant that it agrees
or disegrees with the Applicant’s
determination of no adverse effect within
thirty days following its raceipt of a complete
Submission Packet, the SHPO/THPO is
presumed to have concurred with the
Applicant’s determination, The Applicant
shall, pursuant to procedures to be
promulgated by the Commission, forward a
copy of its Submission Packet to the
Commission, together with all
correspondence with the SHPO/THPO and
any cominents or objections recelved from
the public, and edvise the SHPO/THPO
accordingly. The Section 106 process shall
then be complete unless the Commission
nottfies the Applicant otherwise within 15
deys after the Commission receives the
Submission Packet and accompanying

material slactronically or 25 days after the
Commission receives this material by other
Imeans.

3. If the SHPO/THPO provides written
notice within 30 days following receipt of the
Submission Packet thet it disagrees with the
Applicant's determinatlon of no adverse
effect, it should provide e short and concise
explanation of the Historlc Properties it
helieves to be affected and exactly how the
criterla of Adverse Effect would epply. The
Applicant and the SHPO/THPO sﬁou{d
engage In further discussions and make a
reesonehle and good faith effort to resolve
their disagresment.

4, If the SHPO/THPO and Applicant do not
resolve thelr dispute, the Applicant may at
any time choose to suhmit the matter,
together with all relevant documents, to the
Commission, edvising the SHPO/THPO
accordingty.

5. Whenever the Applicant or the
Commission concludes, or a SHPO/THPO
edvises, that a proposed project will have an
adverse effect on e Historic Property, after
applying the criterfa of Adverse Effect, the
Applicant and the SHPQ/THPQO are
encouraged to Investigate measures that
would avoid the adverse effect and permit a
conditional “No Adverse Effect”
determination.

6. If the Appllcant and SHPO/THPO
mutually egree upon conditions that will
result in no adverse effect, the Applicant
shall advisa the SHPO/THPO in wrlting that
it will comply with the conditions, The
Applicant can then make a determination of
no adverse effect subject to its
implementation of the conditions. The
Undertaking is then deemed conditonally to
have no adverse effect on Historic Propertiss,
and the Applicant may proceed with the
projact sugject to compliance with those
conditions, Where the Commission has
previously been involved in the matter, the
Applicant shall notify the Commission of this
resolution.

D. Determinations of Adverse Effect

1. If the Applicant determines at any stage
in the process that an Undertaking would
have an adverse effect on Historic Properties
within the APE(s), or if the Commission so
finds, the Applicant shall submit to the
SHPO/THPO a plan designed to evoid,
minfmize, or mitlgate the adverse effect.

2. The Applicant shall forward & copy of
its submission with its mitigetion plan and
the entira record to the Council and the
Commission, Within fiftean days following
recsipt of the Applicant’s submission, the
Council shall indicate whether it intends to
participate in the negotiation of a
Memorandum of Agreement by notifying
both the Applicant and the Commission.

3. Where the Undertaking would have an
adverse effect on a National Historle
Landmerk, the Commission shall request the
Council to participate In consultation and
shall invite participation by the Secretary of
the Interior,

4, The Applicant, SHPO/THPO, and
consulting parties shall negotiate a
Memorandum of Agresment that shall be sent
to the Commission for review and execution.

5. If the parties are unable to agree upon
mitigation measures, they shell submit the
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matter to the Commission, which shall
coordinate additional ections in eccordance
with the Council's rules, including 36 CFR
800.6(b)(1)(v) and 800.7,

E. Retention of Information

The SHPQ/THFPO shall, subject to
applicable state or tribal laws and
regulations, and in accordance with its rules
and procedures governing historic property
records, retain the information in the
Submission Pecket pertaining to the location
and National Register eligibility of Historlc
Properties and make such information
available to Federel agencies and Applicants
in other Section 106 reviews, where
disclosure 1s not prevented by the
confidentiality standards in 36 CFR
800.11(c).

F. Removal of Obsolete Towers

Applicants thet construct new Towers
under the terms of this Nationwide
Agreement adjecent to or within the
boundaries of a Historic Property are
encouraged to disassemble such Towers
should they become obsolete or remain
vacant for a year or more,

VIII, Emergency Situations

Unless the Commission deems it necessary
to issue an emergency authorization in
accordance with its rules, or the Undertaking
is otherwise excluded from Section 106
review pursuant to the Collocetion
Agreement or Section Il of this Agreement,
the procedures in this Agreement shall apply.

IX. Inadvortent or Post-Review Discoveries

A, In the event that an Applicant discovers
a previously unidentified site within the APE
that may be a Historlc Property thet would
he affocted by an Undertaking, the Applicant
shall promptiy notify the Commission, the
SHPO/THPO and any potentially affected
Indian tribe or NHO, and within & reasonable
time shall submit to the Commission, the
SHPO/THPO and any potentially effected
Indian tribe or NHO, a written report
evaluating the property’s eligibility for
inclusion In the National Register. The
Applicant shall seek the input of any
potentially affected Indian tribe or NHO in
preparing this report. If found during
constructicn, construction must cease until
svalnation has been completed,

B. If the Applicant and SHPO/THPO
concur that the discovered resource is
eligihle for listing in the National Register,
the Applicant will consult with the SHPO/
THFO, and Indian tribes or NHOs as
gppropriate, to evaluate measures that will
avold, minimize, or mitigate adverse effects.
Upon agresment regarding such measures,
the Applicant shall implement them and
notify the Commlssion of its action.

C. If the Applicant and SHFO/THPO
cannot reach agreement regarding the
eligibility of a property, the matter will be
raferred to the Commission for review in
accordance with Section VL.D,3, If the
Applicant and the SHPQ/THPO cannot reach
agreement on measurss to avoid, minimize,
or mitigate adverse effects, the matter shall be
referred to the Commission for eppropriate
action.

D. If the Applicant discovers any human or
burial remeins during implementation of an
Undertaking, the Applicant shall cease work
immediately, notify the SHPO/THPO and
Commission, and adhere to applicable State
and Federal laws regarding the treatment of
human or burial remains.

X. Construction Prior to Compliance With
Secton 106

A, The terms of Section 110(k) of the
National Historic Preservation Act (16 U.S.C.
470h-2(k)) (“Section 110(k}") apply to
Undertakings covered by this Agreement.
Any SHPO/THPO, potentially affected Indian
tribe or NHO, the Council, or a member of
the public may submit a complaint to the
Commlssion alleging that e facility has heen
constructed or partially constructed after the
effective date of this Agreement in violation
of Section 110(k}. Any such complaint must
he in writing and supported hy substantial
evidence specifically descrihing how Section
110(k) has been violated. Upon receipt of
such complaint the Commission will assume
responsibility for invest{gating the
applicability of Section 110(k) in accordance
with the provisions hersin,

B. If upon its initial review, the
Commission concludes that a complaint on
its fece demonstrates a probable violation of
Section 110(k), the Commission will
immedtately notify and provide the relevant
Applicant with copies of the Complaint and
order that all construction of a new tower or
installation of any new collocations
immediately cesse and remain suspended
pending the Commission’s resolution of the
complaint,

C. Within 15 days of receipt, the
Commission will review the complaint and
take appropriate action, which the
Commission may determIne, and which may
include the following:

1, Dismiss the complaint without further
action if the complaint does not estahlish a
probable violation of Section 110(k) even if
the allegations are taken as true;

2, Provide the Applicant with a copy of the
complaint and request & written response
within a reasonable time;

3. Request from the Applicant a
background report which documents the
history and chronology of the planning and
construction of the Facility;

4. Request from the Applicant a summary
of the steps taken to comply with the
requirements of Section 106 as set forth in
this Nationwide Agreement, particularly the
application of the Criteria of Adverse Effect;

5. Request from the Applicant coples of
any documents regarding the planning or
construction of the Facility, including
correspondence, memoranda, and
agreements;

6, If the Facility was constructed prior to
full compliance with the requirements of
Section 106, request from the Applicant an
explanation for such failure, and possible
measures that can be taken to mitigate any
resulting adverse effects on Historic
Propertiss.

D. If the Commission concludes that there
is a probable viclation of Section 110(k) (i.e.,
that “with intent to avoid the requirements
of Section 106, [an Applicant] has

intentionelly significantly adversely affected
a Historic Property™), the Commission shall
notify the Applicent and forward & copy of
the documentation set forth in Section X.C.
to the Council and, as appropriate, the
SHPO/THPO and other consulting parties,
along with the Commission's opinion
regarding the probable violation of Saction
110({k). The Commission will consider the
views of the consulting parties in
determining a resolution, which may include
negotiating a Memorandum of Agreement
(MOA) that will resolve any adverse effacts.
The Commission, SHPO/THPQ, Council, and
Applicant shell sign the MOA to evidence
acceptance of the mitigation plan and
conclusion of the Section 106 review process.

E. Nothing in Section X or any other
provision of this Agreement shall preclude
the Commission from continuing or
instituting enforcement proceedings under
the Communications Act and its rules egainst
an Applicant that has constructed a Facility
prior to completing required review under
this Agreement. Sanctions for violations of
the Commisslon’s rules may include any
sanctions allowed under the
Communications Act and the Commission’s
rules.

F. The CommIssion shall provide copies of
all concluding reports or orders for all
Section 110(k) investigations conducted by
the Commission to the original complainant,
the Applicant, the relevant local government,
and other consulting parties.

G. Facilities that are excluded from Section
106 review pursuant to the Collocation
Agreement or Section I1I of this Agreement
are not subject to review under this
Pprovision. Any parties who allege that such
Facilities heve violated Section 110(k) should
notify the Commission in accordance with
the provisions of Section X1, Public
Comments and Objections.

X1i. Public Comments and Objections

Any member of the public may notify the
Commission of concerns it has regarding the
application of this Nationwide Agreement
within a State or with regard to the review
of individual Undertakings covered or
excluded under the terms of this Agreement.
Comments related to telecommunications
actvities shall he directed to the Wireless
Telecommunications Bureau and those
related to broadcast facilities to the Media
Bureau, The Commission will consider
public comments and following consultation
with the SHPQ/THPO, potentially affected
Indian tribes and NHOs, or Council, where
appropriate, take appropriate actions, The
Commission shall notify the objector of the
outcome of its actions.

XII, Amendments

The signatories may propose modifications
or other amendments to this Nationwide
Agreement. Any amendment to this
Agresment shall be subject to eppropriate
public notice and comment and shall be
signed by the Commission, the Council, and
the Conference,

XTI, Termination

A. Any signatory to this Nationwide
Agresment may request termination by
written notice to the other parties, Within
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sixty (60) days following receipt of a written
request for terminatlon from a signatory, all
other signatories shall discuss the basis for
the termination request and seek agreement
on amandments or other actions that wonld
avoid termination.

B. In the event that this Agreament is
terminated, tha Commission and all
Applicants shall comply with tha
requirements of 36 CFR Part 8a4.

XTIV, Annual Review

The signatories to this Nationwida
Agreement will meet annually on or about
the anniversary of the effectlve date of the
Agreament to discuss the effactivenass of this
Agreament, including any issues relatad to
improper implementation, and to discuss any
potential amendments that would imprave
the effectiveness of this Agreement,

XV. Reservation of Rights

Neither execution of this Agreement, nor
implementation of or compliance with any
term harain, shall operate in any way as a
waiver by any party harato, or by any person
or entity complying herewith or affected
hereby, of a right to assert in any court of law
any claim, argument or defense regarding the
validity or interpretation of any provision of
the NHPA or its implementing regulations
contained in 36 CFR Part 600,

XV1, Severability

If any saction, subsection, paragraph,
sentencs, clause or phrase In this Agreement
is, for any reason, held to be unconstitutional
or invalid or ineffective, such decision shall
not affect the validity or effectiveness of the
remaining portions of this Agreement.

In witness whereof, the Parties have caused
this Agreement to be axacuted by their
respective authorized officers as of the day
and year first written above,

Federal Communications Commission

Chafrman
Data

Advisory Council on Historlc Preservation

Chairman
Dats

Natlonal Conference bf State Historic
Preservation Officers

Date

[FR Doc. 05-5 Filed 1-3-05; 6:45 am]
BILLING CODE 8712-01-P
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MEMORANDUM PFREP}LNIER

Date: 07/23/2009

To: Mr. Rodney Corriveau, AICP, Senior Planner 111
From: Owen Trepanier

_ _ EASSOCIATES INC
CC: Mr. Rick Richter LAND USE PLANNING
Re' 2832 N Roosevelt Blvd DEVELOPMEMNT COMSULTAMNTS

Essential Public Service

Wireless telecommunications have come into wide-spread use and have been rapidly replacing
land line telephones as the essential public communication service over the last 20 years.
Currently 89% of American adults own a cell phone, with 20% of American adults using the cell
phone exclusively as their primary phone service!. The Florida Public Service Commission
estimates 1.2 million households in Florida rely exclusively on wireless telecommunications and
the Commission reports more than 15 million cell phones are currently in service within the
state.

Emergency service personnel, police, boaters, fishermen, and everyday people have come to
rely on cell phone service to deal with day to day activities as well as emergency situations. Cell
phone service often makes the difference in a life or death emergency issue.

We have also learned in several recent hurricane events that wireless communication is often
the only working communication available =
during and immediately following the storm | A
event. Traditional phones lines are interrupted | ¢ ;
by wind, rain, fallen trees, and sail boat masts
around channels and bridges.

TAEETS
Vi
£eatve

Currently in Key West, we have excellent cell P :
phone service in Old Town and Stock Island, o o
but new town does not enjoy the same level of : :
coverage. A “coverage shadow” exists in the
New Town area as depicted in this proprietary
coverage map provided by AT&T. - 817500

Beale: 168,838
o 1 2Zrmiles
1

The coverage map shows areas around Old Town and Stock Island have excellent indoor-
outdoor coverage; while much of New Town has poor indoor and inadequate outdoor coverage.

The coverage shadow coincides with several important intersections including the Home Depot -
Overseas Market intersection, N. Roosevelt - Kennedy Drive intersection, and Kennedy Drive —
Flagler intersection. All of these intersections handle a very large capacity and unfortunately

! August 8™, 2008 Florida Public Service Commission 2007 Telecommunications Report

402 Appelrouth Lane « P.O. Box 2155 ¢ Key West, FL ¢ 33045-2155
Phone: 305-293-8983 ¢ Fax: 305-293-8748 * Email: mail@owentrepanier.com
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experience heavy traffic and emergency calls to police dispatch.

The volume of calls to police dispatch in the area of Winn Dixie alone is staggering. At the area
of the intersection of Overseas Market over the past four and half years there were
approximately 460 emergency calls to police dispatch, 39 of which were auto vs. bike/ scooter/
pedestrian conflicts.

The following map shows

_ : 3 CITY OF KEY WEST
wireless tower locations g WIRELESS TELECOMMUNICATIONS FACILITIES
throughout the City. The
cause of the coverage

166’ MCBOCC/US NAVY

shadow is clearly % : 152 MoK counV e
demonstrated. There are : ¥ 161 TELCOM SstEms TOWER

- g 4 v
no tOWe rS I n the NeW ToWn 5 1 - G ".‘- - ]..ET BEACH TV TOWER
area except for the Sheriff's 25 -

tower on Sigsbee, which is N, oo }““i“‘”""“
already at capacity and can .. : 5 =
not handle the collocation
of private wireless
providers?.

The lack of adequate
wireless communication
infrastructure in New Town places residents at
risk during emergency situations and also
simply creates annoying and unnecessary
everyday interruptions.

Filling this coverage shadow with a facility that
can accommodate up to 5 providers® in addition
to AT&T will enhance not only people’s
everyday lives, but will enhance the island’s
essential public infrastructure making
emergency situations safer and everyday life
easier.

The proposed site has been carefully chosen to provide maximum coverage in New Town while
remaining compatible with the surrounding land uses. The proposed site has appropriate
zoning, is surrounded by other compatible heavy commercial/ light industrial uses and is not
immediately adjacent to any residential neighborhood or public right of way.

2 According to Ms. Laura White, Monroe County Emergency Communications Administrator.
% Providers include commercial, non-commerecial, cellular, radio, government, law enforcement and others



Letters of Support for Proposed Wireless
Telecommunications Facility




AT&T Mobility

: 5201 Congress Avenue
at&t Boca Raton, FL 33487

RE: Documentation in support of need for new AT&T site at or near the location of Keys Wi-Fi’s
proposed tower at 2832 N. Roosevelt Blvd. in Key West, FL.

Summary

AT&T has an existing and ongoing need for a new facility in the eastern half of the city of Key West to
improve coverage and service experience for our customers in the vicinity. The proposed tower at 2832
N. Roosevelt Blvd. is in the correct location and of sufficient height to meet AT&T’s needs in the area.
The proposed tower at 145’ is the optimum height for AT&T’s antennas to both meet our coverage
objectives in the eastern half of Key West and control overlap with our surrounding sites. Lowering the
height of the tower increases the probability that AT&T will require additional sites to properly serve our
customers in the eastern half of the city.

Below are two maps showing AT&T’s current coverage on the island and a simulation of the coverage
provided by the proposed tower.

Existing coverage:

Green = good outdoor and indoor service

Yellow = useable outdoor, marginal indoor service
Red = marginal outdoor, poor to no indoor service

245833

-81.7500

Scale: 1:68,838
0 1 2mi|es




AT&T Mobility

5201 Congress Avenue
at&t Boca Raton, FL 33487

Coverage with proposed site:

Green = good outdoor and indoor service
Yellow = useable outdoor, marginal indoor service
Red = marginal outdoor, poor to no indoor service

L 1 L 1 -81 7|5()() L
)
i)
0
B
<
o~
-81.7500
Scale: 1:68,838
Q 1 2m|iles
Sincerely,

%&WQ"-{ “p’ﬁ”“ﬁ-—/ '

Maiko Llanes, PE
RF Design Engineer
AT&T Mobility
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Aug 26, 2009

Key’s Wi-Fi Inc

C/0O Rick Richter
104 Palmetto Avenue
Tavernier, FL. 33070

RE: Proposed Tower Collocation — Key’s Wi-Fi Inc — 2832 N Roosevelt Blvd, Key West, FL 33040 — Verizon
Wireless Site ID 62327.

Dear Rick,

Thank you for informing Verizon Wireless of the proposed tower that Key’s Wi-Fi is planning to construct at the
above referenced property

Verizon Wireless has determined that it has a need for additional coverage and/or capacity that could be served by a
collocation on the proposed communications tower. [ will be contacting you to discuss your proposed site in more
detail and to obtain periodic updates as to your progress to obtain final zoning approval.

Verizon Wireless will consider entering into a collocation agreement with Key’s Wi-Fi Inc to collocate on the
proposed tower to the extent that Key’s Wi-Fi Inc obtains all necessary governmental approvals, and assuming that
the parties can come to terms on a collocation agreement with terms and conditions acceptable to Verizon Wireless,

This letter is not a commitment by Verizon Wireless to enter into a collocation agreement, and this letter should not
be relied upon by Key’s Wi-Fi Inc in that regard. A binding agreement for the lease of any tower space from Key’s
Wi-Fi Inc shall not exist until a final, definitive, and fully negotiated collocation agreement has been fully executed
and delivered. TFurther, it is understood by all parties that Verizon Wireless reserves its rights to simultaneously
negotiate with other landlords for sites in the immediate geographical area in which the above described proposed
communications tower is to be located, or to choose not to negotiate for any site, and there is no assurance
whatsoever that Verizon Wireless will conclude a deal for the above described proposed communications tower
unless and until a collocation agreement is fully executed and delivered.

- Cardially, 7 3 ’
A ’?”}a ofeye CH74

" Jdsephin€ Conde
erizon Wireless
Real Estate and Construction Manager
777 Yamato Road, Suite 600
Boca Raton, FL 33431
561 995 5553



LY D
Sp “ nt / Sprint Nextel j : Clarence “Bud” Leist
4710 Eisenhower Blvd Bldg D. Project Manager for Sprint Nextel

Together with NEXTEL Tampa, FL 33634 :
Office: {813) 806-4013 Fax; (813) 806-4170

August 25, 2009

Keys Wi-Fi, Inc.

Mr. Rick Richter

104 Palmetto Avenue
Tavernier, FL 33070

RE: Co-location Opportunities / East Key West North Roosevelt Monopole Tower

Mr. Richter:

This letter is to express Sprint - Nextel’s interest in evaluating co-location opportunities on the
proposed structure reference above, contingent on all jurisdictional approvals. Sprint-Nextel does
have a current need for service improvement in the area. With the growth in the area, Sprint-
Nextel fully expects that if this tower is built Sprint-Nextel will be a future co-locator.

Please keep me informed as to the zoning status and expected approval dates.

Sincerely,




City of Key West
Wireless Telecommunications Facilities




CITY OF KEY WEST
WIRELESS TELECOMMUNICATIONS FACILITIES
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Proximity to the City of Key West
Historic District




Proximity to the City of Key West Historic District
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Photo Simulation of Proposed Tower at
Wireless Telecommunications Facility




Photo Simulation Creator Information

Created by: RF Awareness

Advanced Frequency Engineering (AFE) began serving the wireless community in
January, 1997, and in the interim has formed strong bonds between wireless carriers,
site acquisition companies, local county planning and zoning boards, and various
telecommunications tower companies.

Initially, AFE's main focus was on consulting, design, and all aspects of RF safety and
awareness from safety surveys to safety training and workshops on RF emissions from
telecommunication towers. Recently there has become a great demand for highly
trained RF engineering experts in generating new tower site locations along with site
design and zoning hearing testimony.

AFE has filled this void in support of our clients' changing needs. With the explosion in
wireless telecommunications, AFE has addressed these key areas of expertise and has
actively participated in expanding the wireless "footprints" for keyplayers in the
wireless industry.

Our focus on serving wireless companies has expanded to include broadcast tower
owners and wireless carriers. Our clients include small to large enterprises, government
and public institutions and facilities, tower owners and wireless service providers.

Our tenure in the wireless telecommunications and broadcast industries has provided
AFE national recognition thereby quickly making us one of the leaders in RF
engineering. Our experience and diverse scope of services position us well to add value
in a booming industry.

Dana Dulabone @ RF Awareness
http://www.rfawareness.com/index.html

813-495-0038
info@rfawareness.com
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Coastal Florida Fall Radius




211 W. Washington St.
Suite 2000
South Bend, IN 46601

Phone: 574-288-3632
Fax: 574-288-5860
www.nelloinc.com

August 24, 2009

Rick Richter

Keys Wi-Fi Inc.

104 Palmetto Avenue
Tavernier, FL 33070

Re: NTP 145’
Coastal Florida (Fall Radius), Monroe County, FL.
Request for quote 23933

Mr. Richter:

This is regarding your inquiry about the expected performance of your NTP 145’ tapered pole quoted by Nello
Corporation for a site in Monroe County, Florida.

Our towers are designed to meet or exceed industry standards defined by TIA/EIA-222-G, “Structural Standards for
Steel Antenna Towers and Antenna Supporting Structures” (EIA Standard). It is our opinion that the possibility of a
tower collapse is very unlikely. The tower is designed using extreme wind and ice conditions. In fact, wind speeds
specified by the EIA Standard are 50-year wind speeds. That is, they have only a 2% statistical chance of occurring
in any given year. Furthermore, the tower is designed with extra factors of safety so that it would not be near a
failure point even if the wind conditions were at their maximum design level.

This tower has been designed using the following wind conditions: a 155-mph 3-second-gust wind speed with no
ice. The EIA Standard specifies 150 mph as the wind speed required for Monroe County, Florida. The “3-second-
gust wind speed” refers to a wind measured at 33 feet above the ground. Equations in the EIA Standard take into
account that the wind speed escalates with the increasing height of the tower. A wind speed of 155 mph would
effectively become a wind speed of 191 mph at an elevation of 145 feet above ground level.

Although we cannot guarantee exactly how a tower would fall if it were to fail, the most likely mode of failure will
be a buckling failure of one of the sections due to excessive compression loading. The section with the highest
compressive stress ratio is located at the 92’ — 145’ level. Given that the tower section with the highest stress ratio
will most likely fail first, the proposed tower would fail at the 92’ level with the top 53 of the tower collapsing.
Depending on the conditions at the time of failure and the stress levels in structural members below the 92° level, the
top 53’ of the tower would likely fall within a 25 fall radius.

If you have any other questions or concerns regarding our designs, please contact me by phone at 574-288-3632.

erel

Dan Ianello, PE
President



Generator Sound Emissions




KEYS WI-FI, INC.

MEMORANDUM

To: Mr. Rodney Corriveau
Cc: Mr. Owen Trepanier
From: Rick Richter

RE: Generator Sound Emissions

For the 2832 North Roosevelt Wireless Telecommunications Facility, all generator power will
be limited to LP / Natural Gas, which has lower sound emissions and less environmental risks.
A standard generator for a cell site would be a 60Kw, LP or gas powered unit, which emits
approximately 69 dB’s at 23 feet.(1)

The following tables were taken from a division of Accoustics.com. The tables can help us
determine the increased amount of sound emissions from multiple units as well as the
decreased amount of sound emissions utilizing distance, barrier walls, and sound reducing /
weather proofing enclosures for the generators.

More than one generator

Obviously, the more generators in operation at one time, the louder the noise level. However,
the noise level increase is not arithmetic and might not be as loud as you think. The following
table demonstrates the noise level increase for multiple generators (assumes each generator is

the same type and produces the same noise level):

Number of

Noise Level Increase Perception
Generators
1 - -
2 +3dB "just perceptible"
4 +6dB clearly
noticeable

10 +10dB "twice as loud"



Taking into account the distance involved from the generators (below table 2). The proposed
site offers substantial natural distance for sound buffering on the North / South Axis.

Distance

Every time the distance from the generator is doubled, the noise level is reduced by 6 dB. (A 6
decibel reduction is defined as "clearly noticeable".) Note: You must double the total distance,
not the original distance, to achieve additional 6 dB reductions. For example:

| Distance from Generator ‘ Noise Level Reduction
| 20 feet ‘ -

| 40 feet ‘ -6dB

| 80 feet | -12dB

| 160 feet | -18dB

| 320 feet | -24dB

Note: The 20' was selected as an arbitrary starting distance.

The East / West axis of the proposed site is quite a bit shorter than the North / South Axis,
thus lacking the same benefits of sound reduction through natural distance separation.
Fortunately, barrier walls form an excellent sound insulation buffer.

Barrier Walls

Barrier walls (of sufficient height & material) can substantially reduce the generator noise. To
be effective, a barrier wall must at least block the line-of-sight from the source to the
receiver. The wall must also be of solid construction, such as concrete block. ("Solid
construction" does not necessarily imply that the cells be solid grouted. It implies that the
wall should not have openings or penetrations.)

Finally, both shopping centers are
currently equipped with diesel back
up power generating capabilities.
Of note, the Winn-Dixie shopping
center’s unit, a Cummins Diesel
Generator with 3600 gallon
capacity is less than 300 feet from
the closet residential dwelling. At
the time of this memorandum,
decibel emission levels are still be

awaited by Cummins South on this

unit.

Winn-Dixie 3600 gal diesel generator



Conclusion:

The 2832 North Roosevelt proposed wireless telecommunications site selection mitigates
sound emissions created by emergency, back up power generators. Techniques include:

» Natural distance from the residential area

P Existing concrete barrier walls by nearby heavy commercial users

» Use of lower emission LP / Natural Gas models

P Siting in an area of larger units, which will “mask” smaller, LP units.

(1) Based on Kohler 60 Kw LP design with sound and weather enclosures, or equivalent.



Model: GOREZG

KOHLER POVVER SYSTEMS 208-600 v Gas.

8900’] Standard Features

0 o KOMER, s e Kohler Co. provides one-source responsibility for the
NATIONALLY REGISTERED generating system and accessories.
® The generator set and its components are
Ratings Range prototype-tested, factory-built, and production-tested.
60 Hz ® The 60 Hz generator set offers a UL 2200 listing.
Standby: kW 49-64 ® The generator set accepts rated load in one step.
kVA 49-80 ® The 60 Hz generator set meets NFPA 110, Level 1, when

equipped with the necessary accessories and installed
per NFPA standards.

e The 60 Hz generator set engine is certified by the
Environmental Protection Agency (EPA) to conform to
Tier 1 stationary spark-ignited emissions regulations.

® A one-year limited warranty covers all systems and
components. Two-, five-, and ten-year extended
warranties are also available.

3 e Alternator features:
o0 The unique Fast-Response™ Il excitation system
. delivers excellent voltage response and short-circuit
capability using a permanent magnet (PM)-excited
alternator.

o The brushless, rotating-field alternator has broadrange
reconnectability.
® Other features:
o Controllers are available for all applications. See
controller features inside.

o The electronic, isochronous governor incorporates an
integrated drive-by-wire throttle body actuator
delivering precise frequency regulation.

Generator Set Ratings

Natural Gas LP Gas
130°C Rise 130°C Rise
Standby Rating Standby Rating
Alternator _ Voltage Ph Hz kW/kVA Amps kW/kVA Amps
120/208 3 60 60/75 208 60/75 208
127/220 3 60 60/75 197 61/76 200
120/240 3 60 60/75 180 60/75 180
4P8 120/240 1 60 49/49 204 49/49 204
139/240 3 60 60/75 180 62/78 186
220/380 3 60 55/69 104 55/69 104
277/480 3 60 60/75 90 62/78 93
347/600 3 60 60/75 72 62/78 75
120/208 3 60 60/75 208 63/79 219
127/220 3 60 60/75 197 64/80 210
120/240 3 60 60/75 180 63/79 189
457 120/240 1 60 57/57 238 59/59 246
139/240 3 60 60/75 180 64/80 192
220/380 3 60 60/75 114 63/79 120
277/480 3 60 60/75 90 64/80 96
347/600 3 60 60/75 72 64/80 77
4Q10 120/240 1 60 55/55 229 55/55 229
4V9 120/240 1 60 60/60 250 60/60 250

RATINGS: All three-phase units are rated at 0.8 power factor. All single-phase units are rated at 1.0 power factor. Standby Ratings: Standby ratings apply to installations served by a reliable utility source.
The standby rating is applicable to varying loads for the duration of a power outage. There is no overload capability for this rating. Ratings are in accordance with ISO-3046/1, BS 5514, AS 2789, and
DIN 6271. Prime Power Ratings: Prime power ratings apply to installations where utility power is unavailable or unreliable. At varying load, the number of generator set operating hours is unlimited. A
10% overload capacity is available for one hour in twelve. Ratings are in accordance with ISO-8528/1, overload power in accordance with ISO-3046/1, BS 5514, AS 2789, and DIN 6271. For limited running
time and base load ratings, consult the factory. Obtain the technical information bulletin (TIB-101) on ratings guidelines for the complete ratings definitions. The generator set manufacturer reserves the
right to change the design or specifications without notice and without any obligation or liability whatsoever. GENERAL GUIDELINES FOR DERATION: Altitude: Derate 1.3% per 100 m (328 ft.) elevation
above 200 m (656 ft.). Temperature: Derate 3.0% per 10°C (18°F) temperature above 25°C (77°F). Dual fuel engines are optimized to run on the primary fuel (natural gas) and, as a result, the LPG ratings
may not be attained. For dual fuel engines, use the natural gas ratings for both the primary and secondary fuels.

G4-132 (60REZG) 2/09



Alternator Specifications

Specifications Alternator
Manufacturer Kohler
Type 4-Pole, Rotating-Field
Exciter type Brushless, Permanent-
Magnet

Leads: quantity, type

4P8, 4S7 12, Reconnectable

4Q10, 4V9 4, 110-120/220-240
Voltage regulator Solid State, Volts/Hz
Insulation: NEMA MG1

Material Class H

Temperature rise 130°C, Standby
Bearing: quantity, type 1, Sealed
Coupling Flexible Disc
Amortisseur windings Full

Voltage regulation, no-load to full-load
Permanent magnet (PM) alternator
550 controller (with 0.5% drift
due to temperature variation)

Unbalanced load capability

One-step load acceptance
Peak motor starting kVA:

+2% Average

3-Phase Sensing, +0.25%
100% of Rated Standby
Current

100% of Rating

(35% dip for voltages below)

e NEMA MGH1, IEEE, and ANSI standards compliance for

temperature rise and motor starting.

e Sustained short-circuit current of up to 300% of the rated

current for up to 10 seconds.

e Sustained short-circuit current enabling downstream circuit
breakers to trip without collapsing the alternator field.

e Self-ventilated and dripproof construction.

e Vacuum-impregnated windings with fungus-resistant epoxy
varnish for dependability and long life.

e Superior voltage waveform from a two-thirds pitch stator and

skewed rotor.

e Fast-Response™ Il brushless alternator with brushless

exciter for excellent load response.

480V 4P8 (12 lead) 210
480 V 4S7 (12 lead) 270
240V 4Q10 (4 lead) 155
240V 4V9 (4 lead) 246
Application Data
Engine Engine Electrical
Engine Specifications Engine Electrical System
Manufacturer General Motors Ignition system Electronic
Engine: model, type Industrial Powertrain Battery charging alternator:
Vortec 5.7 L, 4-Cycle Ground (negative/positive) Negative
Natural Aspiration Volts (DC) 12
Cylinder arrangement V-8 Ampere rating 70
Displacement, L (cu. in.) 5.7 (350) tart t ted volt D 12
Bore and stroke, mm (in.) 101.6x88.4 (400 x 3.48)  raner motor rated voltage (DC) -
) . . Battery, recommended cold cranking
Compression ratio 9.1:1 .
) . . amps (CCA):
Piston speed, m/min. (ft./min.) 318 (1044) at tina for -18°C (0°F One. 630
Main bearings: quantity, type 5, M400 Copper Lead y., rating for - (0°F) ne,
Rated rpm 1800 Battery voltage (DC) 12
Max. power at rated rpm, kW (HP) 78.3 (105) Fuel
Cylinder head material Cast Iron ue
Piston type and material High Silicon Aluminum Fuel System
Crankshaft material Nodular Iron Fuel type LP Gas or
Valve (exhaust) material Forged Steel Natural Gas
Governor type Electronic Fuel supply line inlet 1 NPTF
Frequency regulation, no-load to full-load Isochronous Natural gas/LPG fuel supply pressure,
Frequency regulation, steady state - *05% measured at the generator set fuel inlet
Frequency Field-Convertible downstream of any fuel system
Air cleaner type, all models Dry equipment accessories, kPa (in. Ho0) 1.74-2.74 (7-11)
Exhaust Fuel Composition Limits * Nat. Gas LP Gas
Exhaust System Methane, % by volume 90 min. —
Y - Ethane, % by volume 4.0 max. —
Exhaust manifold type ) Dry Propane, % by volume 1.0 max. 85 min.
Exhaust flow at rated kW, m3/min. (cfm) 16.4 (580) Propene, % by volume 0.1 max. 5.0 max.
Exhaust temperature at rated kW, dry C,4 and higher, % by volume 0.3 max. 2.5 max.
exhaust, C ( F) 649 (1 200) SU'fUI’, ppm mass 25 max.
Maximum allowable back pressure, Lower heating value
kPa (in. Hg) ‘ 10.2 (3.0) kJ/m3 (Btu/ft3), min. 26.6 (890)  67.5 (2260)
Exhaust outlet size at engine hookup, . . » )
mm (in.) 76 (3.0) OD Fuels with other compositions may be acceptable. If your fuel is

outside the listed specifications, contact your local distributor for

further analysis and advice.

G4-132 (60REZG) 2/09



Application Data

Lubrication Fuel Consumption§
Lubricating System Natural Gas, m3/hr. (cfh) at % load Standby Rating
Type Full Pressure 100% 22.4 (790)
Oil pan capacity, L (qt.) 4.7 (5.0 75% 19.4 (685)
Oil pan capacity with filter, L (qt.) 6.2 (6.5) 50% 14.7 (520)
QOil filter: quantity, type 1, Cartridge 25% 9.9 (350)

. LP Gas, m3/hr. (cfh) at % load Standby Rating
COOlII‘Ig 100% 9.3 (330)
Radiator System 75% 7.1 (250)
Ambient temperature, °C (°F) * 50 (122) 50% 5.4 (190)
Engine jacket water capacity, L (gal.) 6.8 (1.8) 25% 3.8 (135)
Radiator system capacity, including § Fuel consumption is based on 1015 Btu/standard cu. ft. natural gas.
engine, L (gal.) 20.8 (5.5)
Engine jacket water flow, Lpm (gpm) 117.3 (31) LP vapor conversion factors:
Heat rejected to cooling water at rated 858 f3=1Ib.
kW, dry exhaust, kW (Btu/min.) 54.8 (3120) 0.535 m3 = 1 kg.
Water pump type Centrifugal 36.39 ft.3 = 1 gal.
Fan diameter, including blades, mm (in.) 533 (21)
Fan, kWm (HP) 4.5 (6.0)
Max. restriction of cooling air, intake and
discharge side of radiato?, kPa (in. HoO) 0.125 (0.5) Contro"ers

* Enclosure with enclosed silencer reduces ambient temperature
capability by 5°C (9°F).

Operation Requirements

Air Requirements . ®
Radiator-cooled cooling ar, Decision-Maker 550 Controller

m3/min. (scfm): 170 (6000) Audiovisual annupciation with NFP_A 110 Lgyel 1 papability.
Combustion air, m3/min. (cfm) 5.2 (185) Programmable microprocessor Iog!c and digital display features.
' Alternator safeguard circuit protection.

Heag;%?:;edk\;\? (aBTLij/:Te]?r: ;’:ur: 30.9 (1760) 12- or 24-volt engine electrical system capability.
Alternator, kKW (Btu/min.) 7.7 (440) Remote start, remote annunciation, and remote communication options.

Refer to G6-46 for additional controller features and accessories.
% Air density = 1.20 kg/m?3 (0.075 Ibm/ft3)

Decision-Maker® 3+, 16-Light Controller

Audiovisual annunciation with NFPA 110 Level 1 capability.
Microprocessor logic, AC meters, and engine gauge features.
12- or 24-volt engine electrical system capability.

Remote start, prime power, and remote annunciation options.
Refer to G6-30 for additional controller features and accessories.

G4-132 (60REZG) 2/09



KOHLER CO., Kohler, Wisconsin 53044 USA Kohler Power Systems

Phone 920-565-3381, Fax 920-459-1646 Asia Pacific Headquarters

For the nearest sales and service outlet in the 7 Jurong Pier Road

US and Canada, phone 1-800-544-2444 Singapore 619159

KohlerPower.com Phone (65) 6264-6422, Fax (65) 6264-6455

Additional Standard Features Miscellansous

2200 x 1040 x 1172 (86.6 x 40.9 x 46.1)
2200 x 865 x 1172 (86.6 x 34.0 x 46.1)
2200 x 1040 x 1211 (86.6 x 40.9 x 47.7)
2200 x 865 x 1211 (86.6 x 34.0 x 47.7)

4P8/4V9:

755 (1665)

457/4Q10: 813 (1793)

—

1
o |

L

NOTE: This drawing is provided for reference only and should not be used for planning

® Alternator Protection (standard with 550 controller) [ Air Cleaner Restrictor Indicator
e Battery Rack and Cables [ Engine Fluids (oil and coolant) Added
e Electronic, Isochronous Governor [ Rated Power Factor Testing
® Gas Fuel System (includes fuel mixer, secondary gas regulator, [ Rodent Guards
gas solenoid valve, and flexible fuel line between the engine .
and the skid-mounted fuel system components) Literature
e Integral Vibration Isolation 0 General Maintenance
® Local Emergency Stop 8 gt:ﬁ;;:”o
e Qil Drain Extension ] Production
® Operation and Installation Literature
Warranty
Available Options - 2-Year Basic
L [ 2-Year Prime
Approvals and Listings 0 5-Year Basic
(1 CSA Approval [J 5-Year Comprehensive
[ UL 2200 Listing
Other Options
Enclosed Unit O
[ Sound Enclosure (with enclosed critical silencer) O
[ Weather Enclosure (with enclosed critical silencer) O
Open Unit |
[ Exhaust Silencer, Critical (kits: PA-324468, PA-352663) d
[ Flexible Exhaust Connector, Stainless Steel d
Fuel System 8
[ Flexible Fuel Line
(required when the generator set skid is spring mounted)
[ Gas Filter
[ Secondary Gas Solenoid Valve
Controller (550 and 16-Light)
[ Common Failure Relay
[ Communication Products and PC Software (550 controller only)
[ Customer Connection
[ Dry Contact (isolated alarm) ) ) )
[ Engine Prealarm Sender Dimensions and Weights
[0 Remote Annunciator Panel Overall Size, L x W x H, mm (in.) :
[0 Remote Audiovisual Alarm Panel 4Pg/ave: \I{lv;?riaﬁkécli(i g
O Remote Emergency Stop 4S7/4Q10:  Wide Skid
1 Remote Mounting Cable Narrow Skid
[ Run Relay Weight (radiator model), wet, kg (Ib.):
Cooling System [ )
[ Block Heater
[recommended for ambient temperatures below 10°C (50°F)]
Electrical System H
[ Alternator Strip Heater
[ Battery
[ Battery Charger, Equalize/Float Type
[ Battery Heater W]
[ Line Circuit Breaker (NEMAT1 enclosure) — W - <
[ Line Circuit Breaker with Shunt Trip (NEMA1 enclosure)
[ Safeguard Breaker (available with 16-light controller) installation. Contact your local distributor for more detailed information.

DISTRIBUTED BY:

© 2009 by Kohler Co. All rights rese
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Industrial Generator Set Accessories

KOHI-ER®POWER SYSTEMS Weather and Sound Enclosures

8M Applicable to the following:
m—_ POVVER SYSTEMS 40-150REZG

MNATIONALLY REGISTERED

Weather Enclosure Standard Features

e |Internal-mounted critical silencer and flexible exhaust
connector.

e Lift base-mounted, steel construction with hinged
doors.

e Fade-, scratch-, and corrosion-resistant Kohler®
cream beige powder-baked finish.

® |ockable, flush-mounted door latches.

‘ e Vertical air inlet and outlet hoods with 90 degree
angles to redirect air and reduce noise.

® High wind bracing, 241 kph (150 mph).

— B Sound Enclosure Standard Features

: :ﬁ: ] e Includes all of the weather enclosure features with
= =} the addition of acoustic insulation material.

e Lift base-mounted, steel or aluminum construction with
@ ® hinged doors. Aluminum enclosures are recommended
i for high humidity and/or high salt/ coastal regions.

ah ® Acoustic insulation that meets UL 94 HF1
& flammability classification and repels moisture
— absorption.

O R O] e Sound attenuated enclosure that uses up to 25 mm
c : (1 in.) of acoustic insulation, acoustic-lined air inlet
hoods, and acoustic-lined air discharge hood.

80-150 kW Enclosure

Weather and Sound Enclosure Specifications

Max. Dimensions, mm (in.) Weight, kg (Ib.)
Steel Steel Aluminum Sound Enclosure,
Weather Sound Sound Sound Pressure at
Model Length Width Height Enclosure Enclosure Enclosure 7 m (23 ft.), dB(A)
40REZG 795 (1753) 800 (1764) 708 (1561) 69
45REZG 899 (1982) 904 (1993) 812 (1790) 69
2565(101.0) | 1078 (20.6) | 1364 (53.7)
50REZG 994 (2191) 999 (2202) 907 (2000) 68
60REZG 1118 (2465) 1123 (2476) 1031 (2273) 69
80REZG 1513 (3336) 1523 (3358) 1337 (2948) 70
100REZG 1634 (3602) 1645 (3627) 1444 (3183) 71
3500(137.8) | 1156 (45.5) | 1697 (66.8)
125REZG 1662 (3664) 1673 (3688) 1469 (3239) 71
150REZG 1843 (4063) 1855 (4090) 1628 (3589) 74

Note: Refer to the respective ADV drawings for details.

T Weight includes the generator set (wet), enclosure, and silencer.
The generator set weight represents using the largest alternator option.
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KOHLER CO., Kohler, Wisconsin 53044 USA
Phone 920-565-3381, Fax 920-459-1646

For the nearest sales and service outlet in the
US and Canada, phone 1-800-544-2444
KohlerPower.com

Kohler Power Systems

Asia Pacific Headquarters

7 Jurong Pier Road

Singapore 619159

Phone (65) 6264-6422, Fax (65) 6264-6455

Weather and Sound Enclosure

Fade-, scratch-, and Hinged doors Lockable, flush- Enclosed exhaust silencer Vertical air
corrosion- resistant for ease of mounted door latches for improved safety and discharge through
powder-baked finish servicing prevent tampering noise reduction an air outlet grille

\ ./

| oo . )

@

Alternator access panel
(40-60 kW models only)

Rodent guards and skid
end caps prevent
unwanted animal entry

Enclosure ships assembled on generator set skid when ordered installed.

Note: 40-60 kW shown, other models are similar.

Fixed air Oil drain Acoustic insulation
flow inlet and radiator meeting UL 94 HF1
grille drains flammability classification

ADV-7657-

Enclosure Features

® Available in steel (14 gauge) formed panel, solid
construction. Preassembled package offering corrosion
resistant, dent resilient structure mounting directly to lift
base or fuel tank.

e Powder-baked paint. Superior finish, durability, and
appearance.

e |nternal critical exhaust silencer offering maximum
component life and operator safety.

e |nterchangeable modular panel construction. Allows
complete serviceability or replacement without
compromising enclosure design.

e Cooling/combustion air intake with a horizontal air inlet.
Sized for maximum cooling airflow.

® Service access. Multi-personnel doors for easy access to
generator set control and servicing of the oil fill and battery.

Availability is subject to change without notice. Kohler Co. reserves the
right to change the design or specifications without notice and without any
obligation or liability whatsoever. Contact your local Kohler® generator
set distributor for availability.

e Cooling air discharge. Weather protective design featuring a
vertical air discharge outlet grille. Redirects cooling air up
and above enclosures to reduce noise ambient.

Additional Sound Enclosure Features

® Available in steel (14 gauge) or aluminum 3.2 mm (0.125 in.)
formed panel, solid construction.

e Attenuated design. Acoustic insulation UL 94 HF1
listed for flame resistance offering up to 25 mm (1 in.)
mechanically restrained acoustic insulation.

e Cooling air discharge. The sound enclosures include
acoustic insulation with urethane film.

DISTRIBUTED BY:

© 2009 by Kohler Co. All rights reserved.
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FCC Transmission, Reception and Frequency
License Requirements




KEYS WI-FI, INC.

August 24, 2009

Mr. Rodney Corriveau
Senior Planner

City of Key West

604 Simonton

Key West, FL 63040

Mr. Corriveau:

This letter is to serve as a statement that the propesed tower (2832 North Roosevelt
Boulevard), including reception and transmission functions, will not interfere with the
customary transmission or reception of radio, television or similar services as well as other
wireless services enjoyed by adjacent residential and nonresidential properties. Further, all
future users shall be only allowed to use equipment of the type and frequency that will not
interfere with customary transmission or reception of the above listed modes, and all users
will be limited to FCC licensed providers and subject to all FCC transmission, reception,
and frequency license requirements.

Sincerely,

Rick Richter
President

104 Paumerso Avenue, tavermer, FL 33070
Pxone (970) 309-3156 - €mamn: Keyswri@emau.com



Wireless Communication Facility — Collocation
Opportunities Memorandum




MEMORANDUM PFREP}LNIER

Date: 08/23/2009

To: Mr. Corriveau, AICP, Senior Planner Il

From:  Owen Trepanier _ —
EASSOCIATES INC

CC: Mr. Richter LAND USE PLANNING

DEVELOPMEMNT COMSULTAMTS
Re: 2832 N. Roosevelt Blvd.
Wireless Communication Facility - Collocation Opportunities

The following is a summary of Keys WI-FI, Inc.’s study of locations and collocation
opportunities to eliminate the existing New Town Wireless Coverage Gap.

Keys WI-FI, Inc. seeks to solve the . S— S—
existing cellular telephone coverage gap
that exists in New Town. The New Town
Gap extends east-west from the Triangle
to 5th St. and north-south from N.
Roosevelt Blvd. to S. Roosevelt Blvd.. The R
New Town Gap encompasses an area of e sy gl
approximately two  square  miles. Most ¢
AT&T users experience low-quality
coverage outdoors and little to no indoor
coverage within the gap. Verizon, Sprint, |
and Nextel users will also experience T—

significant service improvements with the elimination of this coverage gap.

Currently the gap results in irritating service interruptions at best and at worst poses a
significant risk to life-safety. The Key West Police Department searched their
emergency calls, at the request of Trepanier & Associates, for the intersection at Winn
Dixie driveway and N. Roosevelt as a sample of the volume of calls at one intersection
within the gap. The records reveal, at this one location alone, approximately 460
emergency calls were made to the KWPD during the last 4 1/2 years. Additionally, and
not surprisingly, the records also included reports of dropped and lost calls.

Keys WI-FI, Inc. began its siting analysis by identifying all towers in and around Key
West in the hopes of finding a collocation opportunity to avoid the expensive
undertaking of creating new infrastructure. The following map of existing towers
resulted. As depicted by the map, there is only one existing tower within any proximity
of the gap; the Monroe County Sheriff’s Office Tower located on Sigsbee. Collocation is
not possible at Sigsbee because the tower is currently at capacity and cannot

402 Appelrouth Lane « P.O. Box 2155 ¢ Key West, FL ¢ 33045-2155
Phone: 305-293-8983 ¢ Fax: 305-293-8748 * Email: mail@owentrepanier.com
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accommodate additional wireless infrastructure. The Sheriff's Office also relayed to us
that they get regular inquiries from wireless service providers seeking to collocate on
that tower, and that they understand there is great need in the area for coverage but
their wireless infrastructure (on the Sigsbee tower) is already at capacity.

CITY OF KEY WEST
WIRELESS TELECOMMUNICATIONS FACILITIES
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Keys WI-FI exhausted the attempts to collocate and then attempted to locate the facility
on property owned by the Key West Housing Authority. A presentation was made to the
Housing Authority Board on 01/12/09. The following month the Board decided the best
long-term housing strategy was to keep the property available for redevelopment in the
future and avoid the encumbrance of a long-term lease.

A proposal was made to the Monroe County School district, to locate the facility at the
near the Poinciana School and the Kennedy Ball Field Complex. Keys WI-Fi's attempts
were deferred pending an RFP process for long-term leases of public property. No such
RFP has since been issued and nor is one currently proposed for the future.

Finally, Keys WI-FI considered City Owned land near Little Hamaca Park.
Unfortunately, the height requirements of the facility, the park’s proximity to the runway,
and catastrophic failure considerations negate the viability of this location.

The Herman site, at 2832 N. Roosevelt Blvd., was determined to be the most suitable
location because of zoning and compatibility characteristics:
= The site is centrally located within the New Town Gap;

! please see attached
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= Public/ Private utilities are an allowable use in the General Commercial zoning
district;

= The site light industrial/ heavy commercial in nature;

= The adjacent surrounding land use are similar in nature;

= The site has a significant setback from N. Roosevelt Boulevard (approximately
550 feet) and any other public right of way;

= The site has a significant separation from any residential use; and

= The site can be secured and screened to mitigate visual impacts.

Finally, it is important to understand that this tower will not only eliminate the New Town
Gap, but it will expand the City’s existing wireless infrastructure. This facility will have
the capacity to allow approximately five to six FCC licensed service providers, and other
wireless providers such as FM radio communications, pagers, and wi-max.
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MEMORANDUM

TREPANIER

Date: 09/04/2009

To: Mr. Rodney Corriveau, Key West Planning Dept.

From: Mehdi Benkhatar —— :
CC: Rick Richter, Owen Trepanier @A ii?é! ;}_J_NIN:EGI NG
Re: Neighborhood Map of 2832 N. Roosevelt Blvd. Project PEVELORMENT CONSHLTATTS

The map shown below outlines the area where Neighborhood Meeting flyers have been
distributed in anticipation of the September 8, 2009 event. As part of the “good neighbor”
policy, Trepanier & Associates believes that it would be beneficial to receive questions and
comments from residents most likely affected by this project.

This area is composed of single-family residential units and is bounded to the north by the

Overseas Market and Key Plaza shopping centers. Please contact me at (305) 293-8983 if you
would like to ask any questions or share concerns.
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Neighborhood Meeting

If you can't attend,
please don't hesitate
to call or stop by
Trepanier &
Associates, Inc. at
402 Appelrouth
Lane, 293-8983.
We can also come to
you with information,
explain what is
proposed and
incorporate your ideas
and suggestions.

Do you have bad cell phone coverage?

If you do, it’s likely due to the “New Town Gap”. The entire island has
excellent cell phone coverage, except for this area of New Town.

Keys WI-FI, AT&T, Verizon, Sprint, & Nextel would like to close the New Refreshments will be served!

Town Gap with new wireless infrastructure. A 145" mono-pole built to September 8", 2009 5:30 PM to 7:30 PM
withstand hurricane force winds located behind the “Tunnel” will eliminate 2832 North Roosevelt Boulevard

the New Town Gap. We'd like to share the plans and hear your thoughts. Behind the Tunnel Car Wash

Please join us!
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