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Development Agreement – 2319-2401 North Roosevelt Avenue (RE Numbers 00001990-000000, 
00002000-000000, 00002080-0001000 and 00002260-000000) – A Notice of Intent to enter into a 
Development Agreement for an approved Major Development Plan and Conditional Use for a mixed use 
project known as Banana Bay/Fairfield Inn pursuant to Chapter 90, Article IX, Development Agreements of 
the Land Development Regulations of the Code of Ordinances of the City of Key West, Florida.  The project 
includes 20 market rate units, 10 townhouses with transient licenses (can be either transient or residential), 
and 26 affordable work force housing units at a total project density of approximately 15 units an acre (or an 
estimated total population density of 84 people) and the transfer of 39 licensed transient units off site (or an 
estimated population density of 71 people to be accommodated offsite).  Building heights on the Property 
will not exceed thirty (30) feet. The site is located in the General Commercial (CG ) Zoning District. 
 



  
THE CITY OF KEY WEST 

PLANNING BOARD 
Staff Report 

 
To:  Chairman and Planning Board Members 
 
From:  Amy Kimball-Murley, AICP 
 
Meeting Date: March 11, 2010 
 
Agenda Item:  Development Agreement for Property Located at 2319-2401 N. 

Roosevelt Blvd (known as the Banana Bay/Fairfield Inn Project) 
(RE Numbers 00001990-000000, 00002000-000000, 00002080-
0000100 and 00002260-000000) 

 
 
Request:  A Development Agreement for an approved Major Development 

Plan and Conditional Use Approval for Property in the General 
Commercial (CG) Zoning District, pursuant to Chapter 90, Article 
IX, Development Agreements, Code of Ordinances, City of Key 
West, Florida  

 
Applicant:  Banana, LLC, and KW26, LLC 
 
Property Owner: Banana, LLC, and KW26, LLC 
 
Location:   2319-2401 N. Roosevelt Blvd. 
 
Zoning:     CG – General Commercial Zoning District 
 
Summary 
 
This proposed Development Agreement is based on a Major Development Plan and 
Conditional Use approval granted by the City in 2006. The applicant has provided revised 
site plans which incorporate conditions associated with the 2006 approval as well as 
changes which reflect City Commission direction included in a subsequent extension and 
in the resolution granting preliminary permission to initiate a Development Agreement. 
The requested Development Agreement includes a description of the project, revised 
plans, phasing and conditions of approval. The applicant is requesting a seven year 
Development Agreement duration; a maximum of ten years is allowed by code. 
 
Background 
 
The City’s Land Development Regulations allow the City Commission, at its sole 
discretion, to enter into Development Agreements with property owners. On August 5, 



2008, via Resolution 08-229, the City Commission expressed their preliminary interest in 
considering a Development Agreement with Banana, LLC, and KW26, LLC., for the 
previously approved redevelopment of the Banana Bay/Fairfield Inn project. On 
November 17, 2009, the City Commission granted a six month extension to the 
timeframes for executing a Development Agreement contained in the initial consideration 
(see Resolution 09-303). On October 2, 2009, the applicant submitted a draft 
Development Agreement, which was modified in response to staff and legal department 
comments made over a several month period. The applicant also submitted a revised 
Conceptual Site Plan, Landscape Plan and Stormwater Plan in response to conditions of 
approval associated with the project. This draft Development Agreement is before the 
Planning Board for the first public hearing required under the code, prior to transmittal 
(with recommendations) to the City Commission for the second required public hearing. 
 
The Banana Bay/Fairfield Inn project includes the construction of the following:  

• 10 transient townhouse units at 1.0 Equivalent Single Family Unit (ESFU) 
Building Permit Allocation System (BPAS) each with one transient license each; 

• 20  market rate townhouse residential units at 1.0 ESFU BPAS each; and  
• 26 affordable housing units between 300-600 square feet in size at .58 ESFU 

BPAS each.  
 
The site is approximately 4 acres in size, 3.8 acres of which consists of upland area. The 
project was originally recommended for approval by the Planning Board via Resolution 
2006-011 and approved by the City Commission by Resolution 06-272 (see attachments). 
These approvals contained eleven conditions.  A subsequent extension (City Commission 
Resolution 07-197) and the preliminary approval to enter Development Agreement 
negotiations (City Commission Resolution 08-229) contained additional conditions of 
approval.  These additional conditions were intended to address concerns of immediate 
neighbors along Hilton Haven Drive (a private drive) regarding development impacts, 
particularly those associated with transportation issues and the affordable housing 
component of the project. The conditions associated with the 2008 City Commission 
resolution derived in part from a public workshop held by the applicant with neighbors.  
 
The original approving resolutions included 34 affordable housing units; the current 
proposal is for 26 affordable housing units. According to the applicant, the unit reduction 
initially occurred at the City Commission hearing where the application was modified to 
include 28 affordable units. Further reductions in affordable unit numbers were made in 
response to the neighborhood concerns about the amount of affordable housing on the 
site. A review of the 2006 City Commission hearing video confirmed that the applicant 
modified the request at the City Commission hearing to 28 units.   
 
The original approvals specified that the City would allocate BPAS units necessary for 
the affordable housing proposed by the applicant. The approvals also allowed excess 
BPAS units and transient licenses resulting from redevelopment of the site to be 
transferred e to appropriate locations in the City in accordance with the transient unit 
ordinance. The Development Agreement maintains the same approach as the original 
approvals relative to these issues.  
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Existing development on the site was established through the 2006 approvals. The 
Planning Department conducted a site visit on December 7, 2009, with applicant 
representatives and also reviewed city files in order to establish the appropriate Building 
Permit Allocation System equivalencies and transient licensing associated with the 
redevelopment project. The applicant may have more units and licenses than established 
in the approval process; however, due to the complexities associated with the 
development history of the sites involved, and changes to uses that have occurred over 
time, the applicant and Department agree that the original entitlements remain a fair 
approach to redevelopment of the site.  A summary of existing site development and 
associated BPAS allocations is provided as an attachment to this staff report. 
 
Given the size and complexity of the development, it appears appropriate to integrate all 
prior approvals and associated conditions into a single Development Agreement, thereby 
giving the City a clear, single mechanism with which to control the timing and phasing of 
the development. While the Development Agreement process is not right for every 
project, it is generally most suitable for large-scale projects of this nature.   
 
The Land Development Regulations acknowledge the findings of the state legislature that 
enable Development Agreements under Florida Statute, as follows (see Section 90-676): 
 

 (1)   The lack of certainty in the approval of development can result in a waste of 
economic and land resources, discourage sound capital improvement planning 
and financing, escalate the cost of housing and development, and discourage 
commitment to comprehensive planning. 
 
(2)   Assurance to a developer that, upon receipt of a development permit, the 
applicant may proceed in accordance with existing laws and policies, subject to 
the conditions of a development agreement, strengthens the public planning 
process, encourages sound capital improvement planning and financing, assists 
in ensuring there are adequate capital facilities for the development, encourages 
private participation in comprehensive planning and reduces the economic costs 
of development. 
 
(3)   The comprehensive planning process should be furthered by authorizing 
local governments to enter into development agreements with developers. The 
intent is to encourage a stronger commitment to comprehensive and capital 
facilities planning, ensure the provision of adequate public facilities for 
development, encourage the efficient use of resources, and reduce the economic 
cost of development. 
 

In this case the Development Agreement offers an opportunity for the applicant to 
synthesize and extend approvals for a seven year period, as well as an opportunity for the 
City to ensure that public priorities are clearly addressed by the proposed project. The 
balance of benefits for all parties is an important consideration as the draft agreement is 
reviewed by the Planning Board. 
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Previous City Actions 
April 20, 2006 Planning Board approval of Major Development Plan and 

Conditional Use (Resolution 2006-011) 
 
August 2, 2006 City Commission approval of Major Development Plan and 

Conditional Use (Resolution 2006-272) 
 
July 3, 2007 City Commission Extension of Major Development Plan and 

Conditional Use (Resolution 07-197) 
 
August 5, 2008 City Commission Permission to Initiate a Development Agreement 

(Resolution 08-229) 
 
October 22, 2009 Development Review Committee Review of Draft Development 

Agreement 
 
November 17, 2009 City Commission Extension to Permission to Initiate a 

Development Agreement (Resolution 09-303) 
 
Proposed Development Agreement 
The City’s Land Development Regulations set forth criteria for the contents of a 
Development Agreement. The specific criteria, as well as the location of the information 
within the Development Agreement, are addressed below. 
 
Development Agreement Review Criteria (Section  90-682)
 
(a)   Any development agreement approved under this article shall contain not less than 
the following requirements as provided in F.S. § 163.3227: 
 
(1)   A legal description of the land subject to the development agreement and the 
identification of all persons having legal or equitable ownership therein. 
 
A legal description is included in Exhibit A of the Development Agreement and the 
identification of the owners is provided in the first clause of the agreement (Page 1) and 
C. Terms of Agreement, 1. Legal Description; Ownership and Equitable Interests in the 
Property (see Page 7).  A copy of the Certificate of Legal and Equitable Ownership is 
provided as an attachment to this report. 
 
(2)   The duration of the development agreement, which duration shall not exceed five 
years, but which may be extended by mutual consent of the city and the developer. Any 
request for an extension shall be subject to the public hearing process necessary for the 
initial approval of the development agreement. 
 
The proposed duration of the agreement is seven years, per C. Terms of Agreement, 2. 
Duration of Agreement (see page 8). 
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(3)   The development uses permitted on the land, including population densities, building 
intensities and building heights. 
 
The proposed development is described in section C. Terms of Agreement, 3. 
Redevelopment Plan, BPAS Equivalencies and Allocations, b. Uses and Densities 
Allowed Under This Development Agreement (see page 9). Building Height is described 
in C. Terms of Agreement, 8. Additional Development Conditions, d. Building Height 
(page 15).  
 
(4)   All documents required to comply with criteria cited in the land development 
regulations applicable to the subject project. 
 
The Development Agreement recognizes existing approvals obtained for the project in 
the Whereas clauses on page 3 of the document. Section C. Terms of Agreement, 11. All 
Permits Approved or Needed (page 19), addresses remaining permits required for the 
project. 
 
(5)   A description of the public facilities that will service the development, including 
designation of the entity that will be providing such facilities. Additionally, if new 
facilities are needed to serve the project, the date by which such facilities will be 
constructed shall be provided. A schedule to ensure that public facilities shall be 
available concurrent with the impacts of the development shall also be provided. Such 
schedule, relating the provision of public facilities or services to events or thresholds in 
the development, may be substituted for the certain dates required under this subsection. 
 
Section C. Terms of Agreement, 10. Public Facilities (page 18), describes the public 
facilities expected to serve the project.  A concurrency management analysis was 
provided by the applicant and is included as an attachment to this report. 
 
(6)   The applicant may be required to provide for a performance bond, letter of credit, or 
similar instrument, to be deposited with the city, to secure the construction of any new 
facilities that are required to be constructed as part of the proposed development 
agreement. Alternatively, such construction may be a condition precedent to the issuance 
of any building permits or other development permissions. If the new public facilities are 
in place and operating at the time development permits are requested, no such 
performance bond or letter of credit shall be necessary unless such facilities are not 
adequate for the project. 
 
Not applicable. A concurrency analysis has determined that facilities will be available at 
the time of development.  
 
(7)   A description of any reservation or dedication of land for public purposes. The 
development agreement shall provide specifically how all impact fees and other funding 
requirements for the project are to be met. 
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The agreement does not include the reservation or dedication of land for public purposes.  
Section C. Terms of Agreement, 8. Additional Development Conditions, p. Impact Fees 
(page 18) contains language regarding impact fees. 
 
(8)   If land is to be conveyed to the city in discharge of the obligation of any impact fee 
or other similar obligation, the development agreement shall provide that such 
conveyance will be by warranty deed and will be accompanied by an environmental audit 
and a title insurance policy which shall be in an amount not less than the assessed value 
of the land. The applicant shall bear the cost of these requirements. 
 
Not applicable. 
 
(9)   A description of all development permits approved or needed to be approved for the 
development of the land, which description shall specifically include but not be limited to 
the following: 
 
a.   Any required comprehensive plan amendments or rezonings. 
 
Not applicable 
 
b.   Any required submissions to or approvals from the county; the South Florida 
Regional Planning Council; the state departments of community affairs (DCA), 
environmental protection (DEP), transportation (DOT), health and rehabilitative 
services (DHRS); the United State Army Corps of Engineers; the South Florida Water 
Management District; the United States Environmental Protection Agency; or any other 
departments with competent jurisdiction over any aspect of the proposed development. 
 
Required permits and approvals are outlined in Section C. Terms of Agreement, 11  All 
Permits Approved or Needed (see page 19). 
 
c.   If development requirements are not satisfied, action in reliance on the development 
agreement or expenditures in pursuance of its terms shall not vest any development rights 
to the applicant/property owner. Failure to perform as specified in the development 
agreement shall not constitute partial performance and shall not entitle the applicant or 
property owner to a continuation of the development agreement. 
 
Section C. Terms of Agreement, 16. Laws Governing (page 21), addresses this issue. 
 
(10)   A specific finding in the development agreement that the development permitted or 
proposed is consistent with the city's comprehensive plan and with the land development 
regulations. However, if amendments are required to the comprehensive plan or land 
development regulations, such amendments shall be specifically identified in the 
development agreement, and the agreement shall be contingent upon those amendments 
being made and approved by the appropriate governmental agencies. 
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Section C. Terms of Agreement, 13. Redevelopment to Comply with Permits and City 
Comprehensive Plan and Code Provision (page 20), addresses this issue. 
 
(11)   The city commission may provide for any conditions, terms, restrictions or other 
requirements determined to be reasonably necessary for the public health, safety or 
welfare of city residents and property owners. 
 
The original conditions of approval, including conditions associated with the extension 
and initial permission to negotiate a development agreement are contained in the 
Development Agreement in Section C. Terms of Agreement. 8. Additional Development 
Conditions (see page 14) and C. Terms of Agreement. 3. Redevelopment Plan, BPAS 
Equivalencies and Allocations (page 8) address these issues.  Please note that the 
applicant proposes one change to condition 4 of the original approval requiring an 
address plan has been modified to reflect U.S. Postal regulations (see page 16, item g. 
Address of Units). 
 
(12)   A statement indicating that failure of the development agreement to address a 
particular permit, condition, term or restriction shall not relieve the developer of the 
necessity of complying with the law governing the permitting requirements, conditions, 
terms or restrictions. 
 
Section C. Terms of Agreement. 15. Compliance with Permits, Terms, Conditions and 
Restrictions Not Identified Herein (see page 21) addresses this issue. 
 
(13)   At the city commission's discretion, the development agreement may provide that 
the entire development, or any phase thereof, be commenced or completed within a 
specific period of time. 
 
The proposed duration of the agreement is seven years, per C. Terms of Agreement, 2. 
Duration of Agreement; Renewal (see page 8). Phasing is proposed by the applicant and 
is described in Section C. Terms of Agreement. 5. Phasing; Provision of Work Force 
Housing During Redevelopment (see page 12). 
 
(b)   At such time as the city administrative official has reduced the terms of the proposed 
development agreement to written contractual form, the administrative official shall 
transmit such development agreement to the planning board and the city commission with 
a written recommendation from the development review committee. 
 
This report responds to this requirement. 
 
(c)   Prior to the first public hearing, the proposed development agreement shall have 
been reviewed by the planning board, and its recommendation along with the 
development review committee's recommendation shall be provided to the city 
commission. 
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This report and a scheduled public meeting with the Planning Board responds to this 
requirement. 
 
RECOMMENDATION 
 
The Planning Department, based on the criteria established by the Comprehensive Plan 
and the Land Development Regulations, recommends the request for a Development 
Agreement be recommended for approval. 
 
 
 
 
 
 
 
 
K:\Geo Projects\North Roosevelt Blvd\2319-2401 (Banana Bay and Fairfield)\2319-2401 N. Roosevelt XXX Planning 
Board Development Agreement.doc 
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Development Agreement for Banana Bay and Fairfield Inn Properties 
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Prepared by and, after recording,       
return to:         
 
Sherry A. Spiers, Esq. 
Greenberg Traurig, P.A. 
101 East College Avenue 
Tallahassee, FL  32301 
Telephone:  (850) 222-6891 
 
 
 
Parcel ID Numbers 00001990-000000,  
00002000-000000, 00002080-000100, 
and 00002260-000000. 
 
______________________________________________________________________________ 
 

 
DEVELOPMENT AGREEMENT FOR 

2319-2401 NORTH ROOSEVELT BOULEVARD 
 

 THIS DEVELOPMENT AGREEMENT is entered into by and between BANANA, 

LLC, and KW26, LLC, both Florida limited liability companies (collectively the “Owner”), and 

the CITY OF KEY WEST, a Florida municipal corporation (“City”) (collectively the “Parties”), 

pursuant to Sections 90-676 through 90-692 of the City Code, and the Florida Local Government 

Development Agreement Act, Sections 163.3220-163.3243, Florida Statutes (2009), and is 

binding on the “Effective Date” set forth herein. 

WITNESSETH: 

WHEREAS, the Owner owns four (4) parcels of land, including two roadway easements 

for a portion of Hilton Haven Drive, consisting of four (4) acres, more or less, located at 2319 - 
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2401 North Roosevelt Boulevard in the City of Key West, Florida, more particularly described in 

the legal descriptions attached hereto as Exhibit A (“Property”); and 

WHEREAS, the Property is the location of the Banana Bay Resort and a portion of the 

Fairfield Inn with lawfully established development of seventy-six (76) units consisting of fifty-

five (55) transient units with licenses, one (1) manager’s unit at the Fairfield Inn, and twenty (20) 

market rate residential units; and 

WHEREAS, the Property is in the General Commercial future land use classification and 

the General Commercial zoning district, which allow transient units as permitted uses and single-

family and multi-family residential units as conditional uses; and 

WHEREAS, after demolition of substantially all of the existing structures on the 

property (a portion of the Fairfield Inn structure will remain), the Owner proposes to redevelop 

the Property with fifty-six (56) units consisting of twenty (20) townhouse residential units, ten 

(10) townhouse transient units, and twenty-six (26) affordable work force housing units; and 

WHEREAS, the Owner additionally proposes to transfer thirty-nine (39) licensed 

transient units off site; and  

WHEREAS, the transfer of licensed transient units off site will reduce legal non-

conforming density on the Property and facilitate development of new deed-restricted affordable 

work force housing on the Property; and 
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WHEREAS, by Resolution No. 06-272, the City granted with conditions Major 

Development Plan and Conditional Use approval for redevelopment of the Property, which said 

approval was extended with a condition by Resolution No. 07-197; and 

WHEREAS, Resolution No. 06-272 incorrectly reflects approval of a project with thirty-

four (34) affordable work force housing units when, based on the record of the public hearing at 

which the resolution was adopted, the City Commission approved a project with twenty-eight 

(28) affordable work force housing units, the number of such units having been reduced because 

of a parking easement on the Property; and which said units have been established at twenty-six 

(26) units in this Development Agreement to accommodate design preferences and concerns of 

adjacent and nearby property owners; and  

WHEREAS, due to existing economic conditions, the Owner wishes to enter into a 

development agreement with the City to provide an extended timeframe for the phasing of the 

development to ensure the most efficient use of resources while meeting the objectives of the 

City’s Comprehensive Plan, including the provision of affordable work force housing; and 

WHEREAS, by Resolution No. 08-229, as extended on November 17, 2009, by 

Resolution No. 09-303, the City Commission authorized the Owner to enter into a development 

agreement with the City, subject to the conditions stated in Resolution No. 08-229; and 

 WHEREAS, the City has held public hearings to accept and encourage public input with 

respect to this Development Agreement, and has considered such public input; and 
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 WHEREAS, the City has provided public notice of the parties’ intent to consider 

entering into this Development Agreement by publishing an advertisement in a newspaper of 

general circulation and readership in the City and mailing notice to the persons and entities 

shown on the most recent Monroe County Tax Roll to be the owners of property lying within 

500 feet of the boundaries of the Property; and 

 WHEREAS, the City Planning Board held an advertised public hearing on March 11, 

2010, and issued a recommendation to the City Commission to approve this Development 

Agreement; and 

WHEREAS, the City Commission held an advertised public hearing on April 20, 2010, 

to consider this Development Agreement, and received and considered the comments and 

recommendations of the City staff, the Planning Board, the Owner, and members of the public; 

and 

 WHEREAS, the City has determined that the Owner’s redevelopment plan described 

herein and this Development Agreement are consistent with the City’s Comprehensive Plan and 

land development regulations and that the redevelopment plan is compatible with surrounding 

land uses; and 

WHEREAS, the City has determined that this Development Agreement is in the public 

interest and will further the health, safety and welfare of the residents of the City of Key West. 
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 NOW, THEREFORE, in consideration of the mutual promises and undertakings 

contained herein, the receipt and sufficiency of which are hereby acknowledged, the parties 

agree as follows: 

 A. RECITALS.  The recitals set forth in the preceding “Whereas” clauses are 

incorporated herein and form a material part of this Development Agreement. 

 B. DEFINITIONS.  For the purposes of this Development Agreement, the following 

terms shall have the following meanings.  Terms not defined in this Development Agreement 

shall be as defined in the City Code, in Chapter 163, Part II, Florida Statutes, or, if not defined in 

the Code or statute, shall be understood according to their usual and customary meanings. 

1. “Affordable work force housing” means housing as defined in Sections 122-1465 

through 122-1473 of the City Code. 

2. “BPAS” means the City’s Building Permit Allocation System. 

3. “Building permit allocation” means a residential permit allocation under Division 

3 of Article X of the City Code. 

4. “City Code” means the Code of Ordinances of the City of Key West in effect on 

the date of execution of this Development Agreement. 

5. “Comprehensive Plan” means the City’s Comprehensive Plan in effect on the date 

of execution of this Development Agreement. 
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6. “Site Plan” means the site plan for 2319-2401 North Roosevelt Boulevard a/k/a 

Banana Bay and Fairfield Inn (RE #s 00001990-000000, 00002000-000000, 00002080-000000, 

and 00002260-000000) dated May 2, 2006, and last revised on March 2, 2010, prepared by 

Thomas E. Pope, P.A., Architect, attached hereto as Exhibit B and incorporated herein.  The site 

plan attached to this Development Agreement replaces the site plan for redevelopment of the 

Property previously approved by the City Commission on August 2, 2006. 

7. “Development Plan”, “Redevelopment” or “Redevelopment Plan” shall refer to 

the redevelopment of the Property for the uses, densities and intensities permitted by this 

Development Agreement, subject to the conditions, obligations, restrictions and terms contained 

herein. 

8. “Effective Date” shall refer to the date this Development Agreement becomes 

effective, as provided in Section 163.3239, Florida Statutes (2009), and set forth herein. 

9. “ESFU” is an acronym for Equivalent Single Family Unit factor as defined in 

Future Land Use Element Policy 1-3.12.3 in the City’s Comprehensive Plan and City Code 

Section 108.994. 

10. “Property” shall refer to the four acres, more or less, described in Exhibit A, that 

are the subject of this Development Agreement.  

11. “Public facilities” means those facilities identified in Section 163.3221, Florida 

Statutes (2009). 
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 C. TERMS OF AGREEMENT. 

 1. Legal Description; Ownership and Equitable Interests in the Property; Unity 

of Title.       

a.  Legal Description; Ownership and Equitable Interests.  The legal 

description of the Property subject to this Development Agreement is attached hereto as Exhibit 

A and incorporated herein by reference.  The Owners of the Property as of the date of execution 

of this Development Agreement are Banana, LLC, and KW26, LLC, Florida limited liability 

companies.  The equitable owners of the Property are those persons who are owners of interests 

in the above two limited liability companies, the names and addresses of whom have been 

provided to the City Planning Department.  There are no other legal or equitable owners of the 

Property known to the parties to this Development Agreement.   

b.  Unity of Title.    The four parcels comprising the Property shall be deemed to 

be one parcel for purposes of the development authorized by this Development Agreement.  

Within fourteen (14) days after execution of this Development Agreement and expiration of any 

appeal periods, BANANA, LLC, and KW26, LLC, shall execute documents, in a form 

acceptable to the City Attorney, necessary to result in a unity of title for the parcels comprising 

the Property.  The Owner shall promptly record the document(s) in the public records of Monroe 

County, Florida, and provide a copy of the recorded document(s) to the City Attorney’s Office 

after recordation. 
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 2. Duration of Agreement; Renewal.    This Development Agreement shall remain 

in effect for a period of seven (7) years, commencing on the Effective Date set forth below.  The 

Owner shall apply for the first City building permit for on-site development for the final phase of 

the redevelopment plan during the term of this Development Agreement.  Once a final phase 

building permit is issued, the Owner shall maintain development progress by complying with the 

requirements and timeframes in City Code Sections 90-356 through 90-365.  This Development 

Agreement may be renewed or extended as provided herein. 

3. Redevelopment Plan; BPAS Equivalencies and Allocations.   

a. Consistency with Density Restrictions in Comprehensive Plan and 

City Code.  The Comprehensive Plan and zoning regulations in the City Code allow a permanent 

and transient residential density of sixteen (16) dwelling units per gross acre in the General 

Commercial future land use category and zoning district.  Under these provisions, the Property, 

consisting of 3.78 upland acres, has an allowed density of sixty-one (61) units.  The 

redevelopment plan approved under this Development Agreement provides for fifty-six (56) 

permanent and transient residential units on the Property, which is a density of approximately 

fifteen (15) dwelling units per gross acre.  The development authorized by this Development 

Agreement reduces on-site development to less than the density allowed under the 

Comprehensive Plan and zoning regulations, eliminates lawful nonconforming density on the 
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Property, and is consistent with the densities allowed under the City’s Comprehensive Plan and 

the City Code.   

b. Uses and Densities Allowed Under This Development Agreement.  The 

Owner is authorized to redevelop the Property with the following uses at the following densities, 

subject to the conditions set forth in this Development Agreement.   

• twenty (20) townhouse residential units, 
 
• ten (10) townhouse transient units, each with a transient license (each unit 

may be used as a transient unit or as a permanent residential unit), and  

• twenty-six (26) affordable work force housing units (ranging from 300 to 
600 square feet). 

c. Building Permit Equivalencies.   

1. Existing Development.  The Owner has established the following 

BPAS equivalencies and transient licenses for the existing seventy-six (76) units on the Property: 

Site Transient 
(.58 ESFU) 

Residential 
(1.0 ESFU) 

Total BPAS 
Equivalent Units 

Transient 
Licenses 

2319 North 
Roosevelt Blvd.  
(Banana Bay) 

30 units x .58 = 17.4 20 units x 1.0 = 20  37.4 30 

2401 North 
Roosevelt Blvd. 
(Fairfield Inn) 

25 units x .58 = 14.5   1 unit x 1.0 = 1.0  
(manager’s unit) 

15.5 25 

TOTALS 55 units x .58 = 31.9  21 units x 1.0 = 21  52.9 55 
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   2.  New Transient and Permanent Residential Units.  All of the 

Owner’s 52.9 equivalent units will be used for the redevelopment of townhouse residential and 

townhouse transient units on the Property, and the transfer of licensed transient units off site, as 

follows: 

Unit Type No. of 
Units 

Total BPAS 
Equivalent 

Units 

Transient 
Licenses 

Existing  76 52.9 55

Townhouses with Transient 
Licenses (1.0 ESFU allowing 
transient or residential use) 

10 10.0 10
Development On 
Site 

Townhouse residential units 
(1.0 ESFU) 20 20.0 0

Subtotal 
(remaining) 

 
46 22.9 45

Licensed Transient 
Units Transferred 
Off Site 

Transient units with transient 
licenses transferred offsite 
(0.58 ESFU) 

39 22.9  39

Total Used 
 

69 52.9 49

Remaining 
Unused 

 
0 0 6
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   3.  Affordable Work Force Housing.  The City shall provide BPAS 

allocations for the deed-restricted affordable work force housing to be established on the 

Property from the City’s affordable housing allocation, as follows: 

Unit Type Existing Proposed ESFU per 
unit 

Total BPAS 
Allocations Required 

Affordable Work 
Force Housing less 
than 600 s.f. 

0 26 0.55 14.3

 

d. Transfer of Licensed Transient Units.  The Owner is authorized to 

transfer the thirty-nine (39) remaining unused BPAS-exempt transient units, together with their 

accompanying transient licenses, off site pursuant to the criteria and procedures in City Code 

Sections 122-1336 through 122-1346, copies of which are attached as Exhibit C.     

4. Site Plan; Modifications.   

a. Site Plan.    The on-site redevelopment approved by this Development 

Agreement is depicted on the Site Plan prepared by Thomas E. Pope, P.A., Architect, dated May 

2, 2006, as last revised on March 2, 2010, attached hereto as Exhibit B.  The Site Plan is hereby 

approved by the City Commission, and all subsequent development approvals, including 

building permits, shall comply with the Site Plan or any amendment thereto approved by the 

City.  The Site Plan attached to and incorporated into this Development Agreement replaces the 

site plan for the Property approved by the City Commission on August 2, 2006. 
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b. Modifications.    The Planning Director may approve minor modifications 

to the Site Plan as authorized by City Code Sections 108-91.C.1. and D.  Other modifications to 

the approved Site Plan shall be approved pursuant to City Code Section 108-91.C.2-4. 

5. Phasing; Provision of Work Force Housing During Redevelopment.  The 

Redevelopment Plan shall be developed in four (4) phases consisting of new affordable work 

force housing units, renovation of the remaining Fairfield Inn structure for affordable work force 

housing units, townhouse transient units, and townhouse permanent residential units.  The 

phasing may proceed in any order the Owner deems appropriate, so long as the issuance of 

certificates of occupancy for the affordable work force housing units satisfies the timing 

requirement in Section C.6 below.  Prior to and during demolition and redevelopment, the Owner 

will make no less than twenty-six (26) transient or residential units on the Property available for 

use as temporary affordable work force housing; provided, however, that some of the affordable 

work force housing may be provided off site temporarily if necessary to ensure the safety of the 

residents of such units during demolition and construction.     

6. Affordable Work Force Housing; Timing of Development; Deed Restriction.  

As part of the Redevelopment Plan, the Owner will develop twenty-six (26) affordable work 

force housing units on the Property, which will range in size from 300 square feet to 600 square 

feet.  Development of the affordable work force housing units is subject to the following 

conditions: 
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a. Certificates of occupancy for all of the twenty-six (26) affordable work 

force housing units shall be issued prior to or concurrent with the issuance of a certificate of 

occupancy for any other part of the redevelopment. 

b. Upon issuance of certificates of occupancy for the affordable work force 

housing units, the Owner shall place a deed restriction on the units, in a form acceptable to the 

City Attorney, restricting the use of the units to affordable work force housing for a period of 

fifty (50) years.  The deed restriction must be accompanied by a subordination approved by the 

City Attorney and obtained by the Owner from any lender for the units acknowledging and 

agreeing that the units are restricted to use as affordable work force housing.  The City may 

extend the period of the deed restriction for an additional fifty (50) years beyond its original term 

pursuant to City Code Section 122.1467(d).  The effective date of the restrictive covenant or 

covenants shall be the date the certificate of occupancy is issued for the affordable work force 

housing unit(s).  The Owner shall record the restrictive covenant(s) and the lender subordination 

in the public records of Monroe County, Florida, and shall provide a copy of each recorded 

restrictive covenant and subordination showing the book and page where recorded to the City 

Planning Director as soon after recordation as is reasonably practical.   

c. Affordable work force housing may include median income and moderate 

income housing.  The number of affordable work force housing units devoted to each qualifying 

income level shall be determined at the time of issuance of certificates of occupancy. 
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7. Form of Ownership of Property.    Condominium, cooperative, timeshare, or 

similar form of ownership of all or a portion of the Property, and the submission of the Property 

to the condominium, cooperative, timeshare or similar form of ownership (and recordation of a 

corresponding declaration of condominium or similar instrument), or the fee simple sale of 

individual units, shall not be prohibited and is consistent with terms and provisions of the City’s 

Comprehensive Plan, City Code, and this Development Agreement.   

 8. Additional Development Conditions.  Pursuant to City Commission Resolutions 

No. 06-272, 07-197, 08-229, and 09-303, the City granted with conditions, and extended with a 

condition, Major Development Plan and Conditional Use approval for redevelopment of the 

Property; and subsequently authorized the Owner to enter into a development agreement with the 

City subject to conditions set forth in the authorization.   The following conditions, terms, and 

restrictions are derived from the City Commission resolutions and have been determined by the 

City of Key West to be necessary for the public health, safety, and welfare of its citizens: 

  a. Construction Management.  Prior to any demolition and construction, a 

solid opaque wall six (6) feet in height shall be built to secure the site and to screen the site from 

public view and adjacent properties.  This wall shall be set back a minimum of ten (10) feet from 

Hilton Haven Drive (except for the existing building) and North Roosevelt Boulevard and 

preliminary landscaping shall be installed in front of the wall. 
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  b. Permanent Continuous Wall.  As part of the redevelopment, the Owner 

shall construct and maintain a continuous wall on the west property line (adjacent to the Flagler’s 

Landing development) and the north side of Hilton Haven Drive, as shown on the Site Plan; 

provided, however, that the wall is not required to be constructed in front of the existing building 

that will be retained on the Property since the building acts as its own barrier; and provided 

further that the wall may be interrupted for pedestrian access linking the transient development 

on the Property to the overflow parking area on the north side of Hilton Haven Drive.  The wall 

will be heavily landscaped along Hilton Haven Drive.  The wall shall be a minimum of six (6) 

feet in height and may be up to ten (10) feet in height if allowed by a variance to the City Code.  

The location of the wall is subject to approval by the Fire Marshall to ensure that fire and safety 

access issues, including required line-of-sight for turns to and from North Roosevelt Boulevard, 

are appropriately addressed.    

  c. Hilton Haven Drive.  The portion of Hilton Haven Drive on the Property 

shall be rebuilt to the structural standards of the City.  Speed limit signs shall be installed at one 

or more locations to be determined by the City Engineer. 

  d. Building Height.  Building height shall not exceed thirty (30) feet. 

  e. Energy Efficiency.  The buildings on the Property will be constructed 

using energy efficient design principles that include energy-efficient appliances (energy star 
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rated), energy-efficient windows and doors, enhanced ceiling and wall insulation, reduced-leak 

duct systems, programmable thermostats, and energy-efficient lighting. 

  f. Outdoor Lighting.  Outdoor lighting fixtures shall be no more than 

twenty (20) feet in height and shall direct lighting towards the ground. 

  g. Addresses of Units.  The Owner shall coordinate with the United States 

Postal Service and the City Engineer to develop an address plan for the units on the Property.  

The address plan must include mail box locations and small direction signs indicating the 

locations of the units to facilitate emergency response.  The address plan shall be approved by 

the City Engineer prior to the issuance of building permits for the redevelopment plan.   

  h. Garbage Collection.  The existing trash area along Hilton Haven Drive 

shall be relocated to another, less visible location and where garbage collection will not interfere 

with traffic.  The  Site Plan attached as Exhibit B demonstrates compliance with this condition. 

  i. Speed Humps.  The cross walks across Hilton Haven Drive shall be 

designed as speed humps.  In addition, speed bumps will be installed immediately forward of the 

North Roosevelt Boulevard sidewalks in order to reduce the speed of automobiles exiting Hilton 

Haven Drive and the auxiliary drive. 

  j. Use of Docks.  Use of the commercial docks shall be limited to prohibit 

jet skis.  Along the canal, the maximum commercial use shall be limited to vessels capable of 

accommodating no more than six (6) passengers. 
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  k. Drainage Plan.  The Drainage Plan attached as Exhibit C has been 

designed so that landscaping is not adversely impacted, has been approved by the City Engineer, 

and is approved by the City Commission as part of this Development Agreement.  Any 

modifications to the approved Drainage Plan shall be made pursuant to the requirements and 

procedures in the City Code. 

  l. Landscape Plan.  Under the prior Major Development Plan and 

Conditional Use Approval for the Property, the Owner was required to develop a landscape plan 

that exceeded minimum requirements, was approved by the City Tree Commission as a Superior 

landscape design, and highlighted a great number and diversity of native plants.  The Owner’s 

landscape plan prepared by Clint Oster, General Landscaping Corporation, Licensed Landscape 

Architect, dated February 25, 2010 (“Landscape Plan”), attached hereto as Exhibit D and 

incorporated herein, satisfies these requirements and was approved by the City Tree Commission 

on March 8, 2010.  Landscaping of the Property shall substantially comply with the attached 

Landscape Plan.   

  m. Timing of Permit Applications.  Prior to submitting a building permit 

application to the City, the Owner shall secure all necessary permits from state, regional and 

federal agencies, including but not limited to the South Florida Water Management District and 

the Florida Department of Transportation; and shall also secure any necessary permits or 

authorizations from the City of Key West Utilities.   



PLANNING BOARD DRAFT (5) 
03-03-10 

  
 

______________________________________________________________________________ 
Development Agreement for Banana Bay and Fairfield Inn Properties 

Page 18 of 33 
TAL 451,541,256v2 3-5-10 

  n. Fair Housing Requirements.  All units (non-transient and transient) shall 

comply with applicable state and federal fair housing act and ADA requirements for 

accessibility. 

  o. Site Design.   The redevelopment of the Property shall be consistent with 

all bulk and site design requirements in the City Code unless a variance to such requirements is 

approved by the City. 

  p. Impact Fees.   The Owner shall pay impact fees according to the City’s 

impact fee ordinance applicable to all development in the City of Key. 

  q. Additional Conditions by Mutual Agreement.  Nothing in this 

Agreement shall preclude the parties from applying additional conditions, by mutual agreement, 

during site plan review or permitting.   

 9.   Annual Progress Reports.  Pursuant to City Code Section 90-688(b), the Owner 

shall provide the City Planning Department an annual progress report indicating all activities and 

achievements since the execution of this Development Agreement and, if applicable, since the 

previous periodic report.  

 10. Public Facilities. The Owner has provided the City satisfactory evidence that 

the redevelopment of the Property will not generate additional PM peak hour vehicle trips and 

satisfies the City’s concurrency requirements.  No new public facilities are necessary or will be 

constructed to assure that public facilities are available concurrent with the impacts of 
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development on the Property.  The public facilities that are required and will service the 

redevelopment authorized by this Development Agreement, and the provider of the facilities, are 

as follows:   

  a. Domestic potable water is provided by Florida Keys Aqueduct Authority. 

  b. Electric service is provided by Keys Energy. 

  c. Solid waste service is provided by City of Key West Waste Management. 

  d. Wastewater treatment shall be provided by City of Key West.   

  e. Fire service will be provided by the City of Key West Fire Department. 

  f. Schools:  Adequate school facilities are anticipated to be available to serve 

any students who may reside in the 20 townhouse residential units, the 10 townhouse 

transient/residential units, and 26 affordable work force housing units developed on the Property.  

  g. Recreational facilities: Adequate City recreational facilities exist to serve 

the residents of the market rate units and affordable work force housing units to be developed on 

the Property.     

 11. All Permits Approved or Needed. 

  a. The only City development approvals needed for the development 

authorized by this Agreement are building permits for on site redevelopment and approval of the 

transfer of thirty-nine (39) licensed transient units off site pursuant to City Code Sections 122-

1336 through 122-1346, a copy of which is attached as Exhibit E.  No further review or 
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discretionary review will be required by the City, it being agreed that the redevelopment, as 

depicted on the approved Site Plan attached hereto as Exhibit B, requires only the above 

development approvals, unless the Site Plan is modified as provided in this Development 

Agreement. 

  b. The following regional, state and federal permits are needed for the 

development authorized by this Development Agreement: (1) Florida Department of 

Transportation permits for curb cuts on North Roosevelt Boulevard, and (2) a storm water permit 

from the South Florida Water Management District. 

  c. Nothing in this Development Agreement shall be deemed to obviate the 

Owner’s compliance with terms and provisions of each required development approval.   

 12. Mutual Cooperation.    The City agrees to cooperate with the Owner in timely 

processing for approval all permits, licenses, consents, or other approvals necessary or 

appropriate to fully implement this Development Agreement.  The City and the Owner agree to 

cooperate fully with and assist each other in the performance of the provisions of this 

Development Agreement. 

 13. Redevelopment to Comply with Permits and City Comprehensive Plan and 

Code Provisions.  The redevelopment described in and authorized by this Development 

Agreement shall be undertaken in accordance with all required permits, and in accordance with 

all applicable provisions of the City’s Comprehensive Plan and City Code in effect on the date of 



PLANNING BOARD DRAFT (5) 
03-03-10 

  
 

______________________________________________________________________________ 
Development Agreement for Banana Bay and Fairfield Inn Properties 

Page 21 of 33 
TAL 451,541,256v2 3-5-10 

execution of this Development Agreement.  No certificate of occupancy for an individual 

building shall be issued until all plans for that building are approved by the City and the Owner 

has complied with all conditions in permits issued by the City and other regulatory entities for 

that building. 

 14. Finding of Consistency.    The City finds that the redevelopment authorized 

herein is consistent with the City’s Comprehensive Plan and land development regulations in 

effect on the date of execution of this Development Agreement. 

 15. Compliance With Permits, Terms, Conditions, and Restrictions Not 

Identified Herein.    The failure of this Development Agreement to address a particular permit, 

condition, term, or restriction shall not relieve the Owner of the necessity of complying with the 

law governing said permitting requirements, conditions, terms, or restrictions. 

 16. Laws Governing. 

  a. For the duration of this Development Agreement, all approved 

development of the Property shall comply with and be controlled by this Development 

Agreement and provisions of the City’s Comprehensive Plan and City Code in effect on the date 

of execution of this Development Agreement.  The parties do not anticipate that the City will 

apply subsequently-adopted laws and policies to the redevelopment of the Property unless 

specifically so stated in this Development Agreement. 
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  b. Pursuant to Section 163.3233, Florida Statutes, the City may apply 

subsequently adopted laws and policies to the Property only if the City holds a public hearing 

and determines that:  (a)  the new laws and policies are not in conflict with the laws and policies 

governing the Agreement and do not prevent redevelopment of the land uses, intensities, or 

densities set forth in this Development Agreement; (b) the new laws and policies are essential to 

the public health, safety, or welfare, and the City expressly states that they shall apply to the 

redevelopment that is subject to this Development Agreement; (c) the City demonstrates that 

substantial changes have occurred in pertinent conditions existing on the date of execution of this 

Development Agreement; or (d) the Development Agreement is based on substantially 

inaccurate information supplied by the Owner.  However, nothing in this Development 

Agreement shall prohibit the parties from mutually agreeing, in writing, to apply subsequently 

adopted laws to the Property.    

  c. If state or federal laws enacted after the effective date of this Development 

Agreement preclude any party’s compliance with the terms of this Agreement, this Development 

Agreement shall be modified to the limited extent necessary to comply with the relevant state or 

federal laws.  However, this Development Agreement shall not be construed to waive or abrogate 

any rights that may vest pursuant to common law. 

 17. Amendment, Renewal, and Termination.  This Development Agreement may 

be amended, renewed, or terminated as follows: 
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  a. As provided in Section 163.3237, Florida Statutes, this Development 

Agreement may be amended by mutual consent of the parties or their successors in interest.  

Amendment under this provision shall be accomplished by an instrument in writing signed by the 

parties or their successors. 

  b. As provided in Section 163.3229, Florida Statutes, this Development 

Agreement may be renewed by the mutual consent of the parties, subject to the public hearing 

requirements in Section 163.3225, Florida Statutes. 

  c. This Development Agreement may be terminated by the Owner or its 

successor(s) in interest following a breach of this Development Agreement by the City upon 

written notice to the City as provided in this Development Agreement. 

  d. Pursuant to Section 163.3235, Florida Statutes, this Development 

Agreement may be revoked by the City if the City finds, on the basis of competent substantial 

evidence, that there has been a failure by the Owner to comply with the terms of this 

Development Agreement. 

  e. This Development Agreement may be terminated at any time by mutual 

consent of the parties. 

 18. Breach of Agreement and Cure Provisions. 

  a. If the City finds, based on competent substantial evidence, that there has 

been a material failure by the Owner to comply with the terms of this Development Agreement, 
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prior to revoking this Development Agreement, the City shall serve written notice on the Owner 

identifying the specific failure by the Owner to comply with the terms of this Development 

Agreement and providing the Owner with sixty (60) days from the date of receipt of the notice to 

cure such failure or negotiate an amendment to this Development Agreement; provided, 

however, that if the failure is, by its nature, not susceptible to curing during said sixty-day 

period, the cure period shall be extended as necessary to accommodate the efforts of the Owner 

to effectuate a cure, provided that the Owner continuously and diligently (subject to fire, storm, 

flood, other Act of God, or events beyond the control of the Owner) prosecutes its efforts to cure 

the failure. 

  b. If the Owner concludes that there has been a material breach in the terms 

and conditions of this Development Agreement, the Owner shall serve written notice on the City 

identifying the term or condition the Owner contends has been materially breached and 

providing the City with sixty (60) days from the date of receipt of the notice to cure the breach. 

The following events, unless caused by fire, storm, flood, other Act of God, or events beyond the 

control of the City, shall be considered a material breach of this Agreement:  (1) failure to 

comply with the provisions of this Development Agreement; and (2) failure to timely process 

any application for site plan approval or other development approval required to be issued by the 

City for the redevelopment authorized by this Development Agreement. 
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  c. If a material failure or breach in the performance of this Development 

Agreement occurs and is not cured within the time periods provided above, the party that 

provided notice of the failure or breach may elect to terminate this Development Agreement or 

may seek to enforce this Development Agreement as provided by herein.  

  d. If either party waives a material failure or breach in the performance of 

this Development Agreement by the other party, such a waiver shall not be deemed a waiver of 

any subsequent failure or breach. 

 19. Notices.    All notices, demands, requests, or replies provided for or permitted by 

this Development Agreement, including notification of a change of address, shall be in writing to 

the addressees identified below, and may be delivered by any one of the following methods: (a) 

by personal delivery; (b) by deposit with the United States Postal Service as certified or 

registered mail, return receipt requested, postage prepaid; or (c) by deposit with an overnight 

express delivery service with a signed receipt or delivery confirmation required.  Notice shall be 

effective upon receipt.  The addresses and telephone numbers of the parties are as follows: 

  TO THE OWNER: 

   Banana, LLC 
   KW26, LLC 
   1001 East Atlantic Avenue, Suite 202 
   Delray Beach, FL  33483 
   Attention:  Tom McMurrain 
   Telephone:  561-279-9900  
 
  With a copy by regular U.S. Mail to: 
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   Adele V. Stones, Esq. 
   Stones & Cardenas 
   221 Simonton Street 
   Key West, FL  33040 
 
   And 
 
   Sherry A. Spiers, Esq. 
   Greenberg Traurig, P.A. 
   101 East College Avenue 
   Tallahassee, FL  32301 
 
   And 
 
   Richard H. Critchfield, Esq. 
   1001 East Atlantic Avenue, Suite 201 
   Delray Beach, FL  33483 
  
  TO THE CITY: 
 

 City Planning Director 
 604 Simonton, 2nd Floor 
 Key West, FL  33040 
             or 
 P. O. Box 1409 
 Key West, FL  33041-1409 
 Telephone:  (305) 809-3720 
 Fax:  (305) 809-3739 

    
  With a copy by regular U.S. Mail to: 
 

 City Manager 
 P. O. Box 1409 
 Key West, FL 33041-1409 
 Telephone:  (305) 809-3888 
 Fax:  (305) 809-3886  
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 20. Enforcement.  The parties acknowledge that, in accordance with Section 

163.3243, Florida Statutes, any party to this Development Agreement, any aggrieved or 

adversely affected person as defined in Section 163.3215(2), Florida Statutes, or the state land 

planning agency (currently the Department of Community Affairs) may file an action for 

injunctive relief in the circuit court of Monroe County, Florida, to enforce the terms of this 

Development Agreement or to challenge the compliance of this Development Agreement with 

the provisions of Sections 163.3220-163.3243, Florida Statutes.   

 21. Conflicts.    In the event of a conflict between the provisions of this Development 

Agreement and City ordinances, the terms of this Development Agreement shall control.  

 22. Binding Effect.  This Development Agreement shall be binding upon the parties 

hereto, their successors in interest, heirs, assigns, and personal representatives.   

 23. Assignment. This Agreement may be assigned without the written consent of 

the parties. 

 24. Drafting of Agreement.  The parties acknowledge that they jointly participated 

in the drafting of this Development Agreement and that no term or provision of this 

Development Agreement shall be construed in favor of or against either party based solely on the 

drafting of the Development Agreement. 

 25. Severability.  If any term, covenant, or condition of this Development 

Agreement, or the application thereof to any person or circumstance, shall be determined to be 
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unenforceable by a court of competent jurisdiction (the “Offending Provision”), then the 

remainder of this Development Agreement, or the application of such term, covenant or 

condition to persons, entities or circumstances other than those as to which it is invalid or 

unenforceable, shall not be affected thereby, and each term, covenant and condition of this 

Development Agreement shall be valid and enforced to the fullest extent permitted by law; 

provided, however, that the parties shall endeavor in good faith, within sixty (60) days after the 

date such determination is made, to agree upon alternative provisions that shall have the same 

practical effect as the Offending Provision and upon any such agreement being reached, the new 

provision shall be incorporated into and form a part of this Development Agreement. 

 26. Applicable Law.    This Development Agreement was drafted and delivered in 

the State of Florida and shall be construed and enforced in accordance with the laws of the State 

of Florida.   

 27. Use of Singular and Plural.   Where the context requires, the singular includes 

the plural, and the plural includes the singular. 

 28. Duplicate Originals; Counterparts.  This Development Agreement may be 

executed in any number of originals and in counterparts, all of which evidence one agreement.  

Only one original is required to be produced for any purpose. 



PLANNING BOARD DRAFT (5) 
03-03-10 

  
 

______________________________________________________________________________ 
Development Agreement for Banana Bay and Fairfield Inn Properties 

Page 29 of 33 
TAL 451,541,256v2 3-5-10 

 29. Headings.  The headings contained in this Development Agreement are for 

identification purposes only and shall not be construed to amend, modify, or alter the terms of 

this Development Agreement. 

 30. Entirety of Agreement.  This Development Agreement incorporates or 

supersedes all prior negotiations, correspondence, conversations, agreements, or understandings 

regarding the matters contained herein.  The parties agree that there are no commitments, 

agreements, understandings, or development orders concerning the subjects covered by this 

Development Agreement that are not contained in or incorporated into this document and, 

accordingly, no deviation from the terms hereof shall be predicated upon any prior 

representations, agreements or approvals, whether written or oral.  This Development Agreement 

contains the entire and exclusive understanding and agreement among the parties and may not be 

modified in any manner except by an instrument in writing signed by the parties. 

 31. Recording; Effective Date of Development Agreement  The Owner shall record 

this Development Agreement in the public records of Monroe County, Florida, within fourteen 

(14) days after the date of this Development Agreement.  A copy of the recorded Development 

Agreement showing the date, book and page where recorded shall be provided to the City and to 

the state land planning agency by hand delivery, registered or certified United States mail, return 

receipt requested, or by a delivery service that provides a delivery receipt showing the date of 

delivery, within fourteen (14) days after the Development Agreement is recorded.  Pursuant to 
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Section 163.3236, Florida Statutes, this Development Agreement shall become effective after it 

is recorded in the public records of Monroe County, Florida, and thirty (30) days after a copy of 

the recorded Development Agreement is received by the state land planning agency.     

 32. Date of Agreement.    The date of this Development Agreement is the date the 

last party signs and acknowledges this Development Agreement and delivers an unaltered fully-

executed counterpart hereof to the other party. 

 IN WITNESS WHEREOF, the parties hereto, by their duly authorized representatives, 

have set their hands and seals on the dates below written. 

      CITY OF KEY WEST 
 
 
 
________________, 2010    By ______________________________________ 
Date        Craig Cates, Mayor 
 
 
ATTEST: 
 
______________________________________ 
CITY CLERK 
 
APPROVED AS TO FORM AND LEGAL 
SUFFICIENCY: 
 
______________________________________ 
CITY ATTORNEY 
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       BANANA, LLC 
       A Florida Limited Liability Company 
 
 
       By ___________________________________ 
        Thomas T. McMurrain, Manager 
 
 
STATE OF FLORIDA 
COUNTY OF ________, 
 
 The foregoing instrument was acknowledged before me this _______ day of 
_______________, 2010, by Thomas T. McMurrain, as Manager for Banana, LLC, who is 
personally known to me or who produced _______________________ as identification. 
 
 
       _________________________________________ 
       Notary Public 
       Name: ___________________________________ 
        (typed, printed or stamped) 
       My commission expires: _____________________ 

 
 

 
       KW26, LLC 
       A Florida Limited Liability Company 
 
 
       By ___________________________________ 
        Thomas T. McMurrain, Manager 
 
 
STATE OF FLORIDA 
COUNTY OF ________, 
 
 The foregoing instrument was acknowledged before me this _______ day of 
_______________, 2010, by Thomas T. McMurrain, as Manager for KW26, LLC, who is 
personally known to me or who produced _______________________ as identification. 
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       _________________________________________ 
       Notary Public 
       _________________________________________ 
       Name:  (typed, printed or stamped) 
       My commission expires: _____________________ 
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LIST OF EXHIBITS 
 
 

 
Exhibit A:  Legal description (composite exhibit). 
 
Exhibit B:  Site Plan prepared by Thomas E. Pope, P.A., Architect, dated May 2, 

2006, last revised March 2, 2010. 
 
Exhibit C:  Drainage Plan. 
 
Exhibit D:  Landscape Plan prepared by Clint Oster, General Landscaping 

Corporation, Licensed Landscape Architect, dated February 25, 2010.  
 
Exhibit E:  City of Key West Code §§ 1336 through 122-1346. 
 
 
 











ORIGINAL APPROVING RESOLUTIONS 
 

• Planning Board Resolution 2006-011 (Major 
Development Plan and Conditional Use Approval) 

• City Commission Resolution 06-272 (Major 
Development Plan and Conditional Use Approval) 

• City Commission Resolution 07-197 (Extension of 
Major Development Plan and Conditional Use 
Approval) 

• City Commission Resolution 08-229 (Permission to 
Initiate Development Agreement) 

• Resolution 09-303 (Extension of Permission to 
Initiate Development Agreement) 

















































SUMMARY OF EXISTING SITE 
DEVELOPMENT 

 
Dated January 11, 2010 













































































































































































CERTIFICATE OF LEGAL AND 
EQUITABLE OWNERSHIP 
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Date: 01/25/2010 

To: Ms. Amy Kimball-Murley, AICP, Planning Director 

From: Mehdi Benkhatar 

CC: Mr. Owen Trepanier 

Re: Concurrency Analysis 
 2319 N. Roosevelt Blvd. 

 
 
This Concurrency Management Analysis meets the requirements set forth in Comp Plan 
Objective 9-1.5 pursuant to major development plans. Concurrency is addressed for 
existing and potential impacts of the redevelopment of the site, the addition of 
workforce housing, and the transferable transient units. Specific levels of service (LOS) 
have been analyzed. 
 
The City’s Comprehensive Plan Objective 9-1.5 directs the City to ensure that facilities 
and services needed to support development are available concurrent with the impacts 
of new development. Policy 9-1.5.1 states: 
 

In order to establish an orderly review process, the City shall refine the land 
development regulations by stipulating specific narrative and/or graphic data and 
information required at the time an application for comprehensive plan amendment 
or zoning regulations amendment, subdivision or replat approval, site plan approval, 
or building permit approval is filed with the City. 

 
This is a fully residential project; therefore non-residential concurrency issues have not 
been analyzed.  The issues requiring concurrency analysis are as follows: 
 

1. Potable Water & Sanitary Sewer 
2. Recreation 
3. Solid Waste 
4. Drainage 
5. Roads/Trip Generation 

 
The following matrix gives a brief summary of the concurrency issues and their 
compliance status with the adopted levels of service for the City of Key West: 
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Concurrency Item Baseline (Existing) 
Capacity 

Proposed  
Capacity Compliance 

Potable Water 13,020 gal 14,322 gal Complies 
Sanitary Sewer 14,000 gal 15,400 gal Complies 

Recreation 
City currently exceeds 
minimum LOS standards 
as described below. 

No decrease in the recreation LOS 
will result from the project as 
described below  

Complies 

Solid Waste 372.40 lbs 409.64 lbs Complies 

Drainage 
Compliance with 
Chapter 17-25, Section 
25.025, FAC 

Proposed development will 
comply with the required LOS 
standards as depicted on the 
approved storm water plan. 

Complies 

 
Level of Service Analysis: 
 
1. Potable Water & Sanitary Sewer  
 

“Planned improvements in potable water and/or wastewater systems required to 
establish and/or maintain adopted water and wastewater levels of service.  
System improvements and proposed funding resources required for 
implementing any improvements require to establish and/or maintain adopted 
potable water and wastewater system level of service standards1:” 

 
Sec. 94-68 sets the level of service for residential potable water at 93 
gal/capita/day and non-residential at 650 gal/acre/day. The proposed major 
development and subsequent transfer of transient units proposes only a change 
to the residential capacity and does not increase non-residential impacts, 
therefore only residential capacity has been analyzed.  

 
i) Baseline (existing) capacity2: 13,020 gal 

 
   The total capacity required for the residential use of  

140 people is: 
 

93 gal/capita/day x 140 people = 13,020 gal/day 
 

ii) Proposed capacity required: 14,322  gal 
 

The total capacity required for the residential use of  
154 people is: 
 

                                                           
1 The City of Key West’s Comprehensive Plan Policy 9-1.5.1: Resolving Concurrency Issues. 
2 Baseline and Proposed capacities assume 2.4 people/unit for non-transient, 1.0 people/unit for affordable workforce housing,     
2.6 people/unit for transient and transient transfers. Assumes occupancy rates of 0.8 for non-transient, 1.0 for affordable workforce 
housing, and 0.7 for transient and transient transfers.  People/unit figures taken from US Census data (2007) and room size 
averages; occupancy rates based on recent data from Monroe County Tourist Development Council and US Census. 
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93 gal/capita/day x 154 people = 14,322 gal/day 
 

Potable Water Concurrency Conclusions:  
 
The proposed development results in a potential increase of 1,302 gal/day. The 
Florida Keys Aqueduct Authority has the capacity to supply adequate service to 
this property at the LOS required by the City of Key West as a result of a revised 
water use permit and the R.O. expansion at the Florida City plant; please see 
Exhibit II in the attachments for background information. 

 
2. Sanitary Sewer 

 
Sec. 94-67 sets the level of service for residential sanitary sewer at 100 
gal/capita/day and nonresidential sanitary sewer at 660 gal/acre/day.  The 
proposed major development plan and subsequent transfer of transient units 
proposes only a change to the residential capacity and does not contain non-
residential impacts, therefore only residential capacity has been analyzed. 

i) Existing capacity required: 14,000 gal/day 
 

The total capacity required for the residential use of  
140 people is: 

 
100 gal/capita/day x 140 people = 14,000 gal/day 

 
ii) Proposed capacity required: 15,400  gal/day       

 
The total capacity required for the residential use of  
154 people is: 

 
100 gal/capita/day x 154 people= 15,400 gal/day 

 
Sanitary Sewer Concurrency Conclusions 
 
There is a increase of 1,400 gal in wastewater demand based on the proposed 
use.  The current wastewater treatment plant has the potential treatment 
capacity of 10 million gallons per day.  Only 4.8 million gallons per day of 
capacity are currently utilized3.  The current plant has the capacity to supply 
service to this project’s needs. 

 
3. Recreation 

 
“In cases where residential development is proposed, information shall be 
submitted describing plans for accommodating recreational demands generated 

                                                           
3 Per October 14, 2008 memo from Greg Smith, project Manager for CH2M Hill OMI (Exhibit III) 
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by the development, including demonstrated evidence that the City’s adopted 
level of service for recreation shall not be adversely impacted4:”  

Recreational Level of Service Standards: 

Activity Requirement5 Required6 Existing7 Comply?
Tennis Courts 1 court per 7,500 3.10 6 Yes 
Racquetball/Handball Courts 1 court per 10,000 2.33 4 Yes 
Basketball Courts 1 court per 5,000 4.65 58 Yes 
Softball/Baseball Diamonds 1 diamond per 4,500 5.17 6 Yes 
Swimming Pools 1 pool per 45,000 Less than 1 29 Yes 

Golf Courses 1 18-hole course per 
50,000 Less than 1 1 Yes 

Boat Ramps 1 ramp per 9,500 2.45 510 Yes 
Football/Soccer Fields 1 field per 11,000 2.11 3 Yes 
Bocce Courts 1 court per 9,500 2.45 6 Yes 
Neighborhood Parks 2.5 acres per 1,000 46.52 236.5 

acres11 Yes 
Community Parks 2.5 acres per 1,000 46.52 

 
Recreation Concurrency Conclusions 
 
As demonstrated by the chart above, the City has more than enough additional 
recreational capacity beyond the adopted level of service for recreational 
activities for the proposed site.  The City’s adopted recreational level of service 
will not be adversely impacted as a result of this project. 

 
4. Solid Waste 
 

“Projected demand generated by the development on the solid waste disposal 
system and assurances that the City’s adopted level of service for solid waste 
disposal shall not be adversely impacted12:” The proposed major development 
and subsequent transfer of transient units proposes only a change to the 
residential capacity and does not contain non-residential impacts, therefore only 
residential capacity has been analyzed. 
 

                                                           
4 The City of Key West’s Comprehensive Plan Policy 9-1.5.1: Resolving Concurrency Issues. 
5 Per Section 94-70 of the City of Key West Code 
6These calculations are based on the Key West and Monroe County Demographics found: 

http://www.keywestchamber.org/PDF/demographics.pdf , which assumes a population of 23,262. 
7 Please see attached map for specific locations. (Exhibit IV) 
8 One located at Douglas Gym, one at the MLK Community Center, and 3 at Bay View Park. 
9 At the MLK Community Center and Florida Keys Community College 
10 One on Navy property, one on 11th Street, one at Garrison Bight, one at the Truman Water front (only open during City 

sanctioned events, and one at the Key West Yacht Club.   
11 The City of Key West Recreation Department was unable to provide the acreage of Neighborhood & Community Parks, however 

based on the 1993 Comprehensive Plan Table VII-1 Inventory of Public Parks there are 236.5 ac of parks.  The parks are not 
differentiated by Community versus Neighborhood parks. 

12 The City of Key West’s Comprehensive Plan Policy 9-1.5.1: Resolving Concurrency Issues. 
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Sec. 94-71 sets the level of service for residential solid waste disposal (1994-
2010) at 2.66 lb/capita/day and nonresidential solid waste disposal at 6.37 
lb/capita/day.   

i) Existing capacity required:  372.40 lb/day 

The total capacity required for the residential use of 140 
people is: 

 
2.66 lb/capita/day x 140 people = 372.40 lb/day 
 

ii) Proposed capacity required: 372.40 lb /day 

The total capacity required for the residential use of 154 
people is: 
 

2.66 lb/capita/day x 154 people =  409.64 lb/day 

 Solid Waste Concurrency Conclusions 
  

There will be a 37.24 lb/day increase of solid waste generated by this site.  
Waste Management has more than enough capacity to handle this increase13. 

 
5. Drainage 

 
The City’s Comprehensive Plan and Land Development Regulations require all 
new development to comply with current storm water management practices.  
The future development of the CG will be required to comply regardless of this 
proposed major development plan.  The plan will have no impact on storm water 
management.  
 
Existing requirements are as follows: 
 
A. Post-development run-off shall not exceed the pre-development run-off 

rate for a 25-year storm event, up to and including an event with 24 hour 
duration.  The proposed development has an approved storm 
water management plan in accordance with the above 
requirements. 

 
B. Storm water treatment and disposal facilities shall be designed to meet 

the design and performance standards established in Chapter 17-25, 
Section 25.025, FAC, with treatment of the run-off from the first one inch 
of rainfall on-site to meet the water quality standards required by Chapter 
17-302, Section 17-302.500, FAC. The proposed development has an 

                                                           
13 Per January 25, 2010 memo from Jay Gewin Utilities Manager for the City of Key West (Exhibit V) 
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approved storm water management plan in accordance with the 
above requirements. 

 
C. Storm water facilities which directly discharge into Outstanding Florida 

Waters (“OFW”) shall provide an additional treatment pursuant to Section 
17-25.025 (9), FAC.  The first inch of runoff from the site will be treated 
on site.  A 50% credit on the runoff amount will be taken if dry retention 
systems are used. The proposed development has an approved 
storm water management plan in accordance with the above 
requirements. The system as designed will prevent any storm 
water from discharging directly into Outstanding Florida Waters 
pursuant to Section 17-25.025 (9), FAC. 

 
D. Storm water facilities must be designed so as to not degrade the receiving 

water body below the minimum conditions necessary to assure the 
suitability of water for the designated use of its classification as 
established in Chapter 17-302, FAC.  The proposed development has 
an approved storm water management plan in accordance with 
the above requirements. No direct discharge into a water body is 
allowed to occur according to Comp Plan Policy 4-1.1.1. All 
development is required to comply.  

 

 Drainage Concurrency Conclusions 
 

The City’s Comprehensive Plan and Land Development Regulations require all 
development to comply with current storm water management practices.  This 
development will therefore be de facto in compliance with the City’s concurrency 
management level of service. 

 
 

6. Roads/Trip Generation 

Please see analysis by Ken Metcalf, AICP.
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Attachments 
 
 

Potable Water (in gallons/day) 
   
Current  13,020
Proposed  14,322
 
Change  1,302
   

Sanitary Sewer (in gallons/day) 
   
Current   14,000
Proposed  15,400
   
Change  1,400
   

Solid Waste (in lbs/day) 
   
Current   372.40
Proposed  409.64
   
Change  37.24

 



4 0 2  A p p e l r o u t h  L a n e  •  P . O .  B o x  2 1 5 5  •  K e y  W e s t ,  F L  •  3 3 0 4 5 - 2 1 5 5  

P h o n e :  3 0 5 - 2 9 3 - 8 9 8 3  •  F a x :  3 0 5 - 2 9 3 - 8 7 4 8  •  E m a i l :  m b e n k h a t a r @ o w e n t r e p a n i e r . c o m  

Exhibits 

Exhibit I – Department of Health Permit #150092-007-wc/04 

Exhibit II – Water Use Permit (WUP) #13-00005-W 

Exhibit III – October 14, 2008 Wasterwater Memo  

Exhibit IV – Map of the City of Key West’s Existing Recreation Services 

Exhibit V – January 25, 2010 Solid Waste Memo 

 

 







































 

Exhibit V  
January, 2010 Solid Waste Memo 

 

















































 
 

 
 
 
 
 
 

 
 
 
 
 
 
 
 

DRC Minutes 
 
 

 

 

 

 



Minutes of the Development Review Committee 
 

Meeting of November 20, 2009 
 
Amy Kimball-Murley, Planning Director, convened a meeting of the Development Review Committee of the City 
of Key West at 10:05 AM, November 20, 2009. The meeting was held at Old City Hall, in the antechamber at 510 
Greene Street, Key West. 
 
1.  Roll Call 
 

Present for the Roll Call were:   
 
Amy Kimball-Murley, Planning Director  Peter Mallot, Capt. Fire Dpt 
John Wilkins, ADA Coordinator  Gary Bowman, General Services 
Diane Nicklaus, HARC Representative  Myra Wittenberg, DOT Director 
   
Planning Staff:  Comments received from: 
Brendon Cunningham  Enid Torregrosa, HARC Planner 
Nicole Malo  Keys Energy 
Carlene Cowart   

 
2.  Approval of Agenda 
   

Mrs. Kimball-Murley stated that she had received requests for the following applications to be added to 
the agenda: 

• 405 Frances Street 
• 813 Eaton Street 

 
A motion to approve the agenda as amended was made by Mr. Wilkins and seconded by Mrs. 
Nicklaus. 
 
Motion carried by unanimous voice vote. 
 
SO ORDERED. 

 
3. Approval of Minutes 
 

a. October 22, 2009 
 

A motion to approve the October 22, 2009 DRC meeting minutes was made by Mrs. Nicklaus 
and seconded by Mr. Wilkins. 
 
Motion carried by unanimous voice vote. 

 
4. Old Business 

  
a. Development Agreement – 2319-2401 North Roosevelt Avenue (RE # 00001990-000000, 

00002000-000000, 00002080-0001000 and 00002260-000000) – A Development Agreement for an 
approved Major Development Plan and Conditional Use for a mixed use (transient and 
residential) project known as Banana Bay in the General Commercial (CG) Zoning District 
pursuant to Chapter 90, Article IX, Development Agreements of the Land Development 
Regulations of the Code of Ordinances of the City of Key West, Florida. 

 
Mr. Bowman requested a revised drainage plan. 
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Mrs. Kimball-Murley requested more dimensions on the site plan. 
 
Mr. Mallot recommended that the gate height be 6’ and width be 16’. 
 
The applicant, Tom Pope, informed members that they are coordinating with neighbors on the wall.  
Mrs. Kimball-Murley stated that it would need Fire Department approval.  Mr. Mallot will meet with 
Chief Fraga on options.  Mrs. Kimball-Murley suggested that Mr. Pope coordinate with the Fire 
Department. 
 
Mr. Bowman inquired about corner turning radius. 
 
Mrs. Wittenberg encouraged applicant to enhance amenities surrounding the transit access on North 
Roosevelt. 
 
Mrs. Kimball-Murley commended Mr. Pope for cross referencing conditions on site plans. 
 
Mr. Wilkins informed the applicant that North Roosevelt will be redeveloped and the City will be 
working on easements.  He also suggested that if budget allows, that applicant entertain other ways to 
light the area. 
 
Mrs. Nicklaus had no comments. 
 
Mr. Pope stated that the transient parking has been changed on the site plan.  Mrs. Kimball-Murley 
stated that they are receptive to change; however, they will need the following: 

• Dimensions of roadway; 
• Revised landscape plan; 
• When time is right, possibly offer a modest contribution for landscaping near the sidewalks. 

 
Mrs. Kimball-Murley also suggested that even though there are no regulations at this time, she 
encouraged the applicant to build green. 
 
Mr. Bowman stated that he would review the FDOT drawings. 
 
Mrs. Kimball-Murley requested that staff complete another site visit. 
 
Mr. Pope stated that he will coordinate with Owen Trepanier and then contact staff. 
 
Mrs. Cowart read the following comments from: 

Enid Torregrosa, HARC Planner: The project is not located on a historic zoning district.  No 
certificate of appropriateness will be required. 
 
Keys Energy: Customer will need to submit full set of plans with a project review form.  The 
available voltage single phase 120/240 underground or 3 phase 120/209 underground. 

 
There were no public comments. 
 

5. New Business 
 

a. Easement – 308 Catherine Street (RE # 00026450-000000) – An easement for 337 square feet in 
the HHDR zoning district per Section 2-938 of the Land Development Regulations of the Code 
of Ordinances of the City of Key West, Florida. 
 
Ms. Malo gave members an overview of the easement request.  She stated that the previous owner 
donated the land to the City for a park.  The applicant has asked Commissioner Lopez to sponsor a 
fee waiver. 







                                                                                         
 
 

MEMO 
 
TO:  Amy Kimball-Murley 
 Planning Director  
 
FROM:  Cynthia Domenech-Coogle 
      Urban Forestry Program Mgr. 
 
DATE:  January 27, 2010 
 
SUBJECT:  2319-2401 North Roosevelt Blvd. – Major Development 

Plan and Conditional Use  
 
Above said property will require Landscape and Tree Commission 
approvals.  The next regularly scheduled Tree Commission meeting will be 
March 08, 2010.  The cutoff for submission is February 17, 2010. 
Applicant shall meet all Landscape code requirements as per Sec. 108-381. 
There are a few species of invasive exotic plants on said property; i.e. 
Brazilian Pepper, Australian Pine, Woman’s Tongue, Washingtonia palms, 
Norfolk Island Pines, and non-native Scaevola species that shall be removed 
prior to commencement of construction.   
Proposed preliminary landscape plans appear to have all landscape code 
requirements met. 
Final drawings shall be submitted and approved prior to building permits 
and commencement of construction.    
 
 
 
 
 
 
 



 
 

 
 
 
 
 
 

 
 
 
 
 
 
 
 

Public Notices 
(mailings, posting & radius map) 

 
 

 

 

 

 



2319 N Roosevelt

PALMIS

Monroe County Property Appraiser

500 Whitehead Street

Key West, FL

DISCLAIMER: The Monroe County Property Appraiser's

office maintains data on property within the County solely

for the purpose of fulfilling its responsibility to secure a just

valuation for ad valorem tax purposes of all property within

the County. The Monroe County Property Appraiser's office

cannot guarantee its accuracy for any other purpose.

Likewise, data provided regarding one tax year may not be

applicable in prior or subsequent years. By requesting such

data, you hereby understand and agree that the data is

intended for ad valorem tax purposes only and should not be

relied on for any other purpose.

Date Created: October 30, 2009  2:07 PM



19 Hilton Haven

PALMIS

Monroe County Property Appraiser

500 Whitehead Street

Key West, FL

DISCLAIMER: The Monroe County Property Appraiser's

office maintains data on property within the County solely

for the purpose of fulfilling its responsibility to secure a just

valuation for ad valorem tax purposes of all property within

the County. The Monroe County Property Appraiser's office

cannot guarantee its accuracy for any other purpose.

Likewise, data provided regarding one tax year may not be

applicable in prior or subsequent years. By requesting such

data, you hereby understand and agree that the data is

intended for ad valorem tax purposes only and should not be

relied on for any other purpose.

Date Created: May 11, 2009 11:28 AM
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